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Preface 


As a result of the combined influences of judicial interpretation, 
historical events, and governmental regulation, the relationship between 
American institutions of higher learning and their students has shifted 
from the theoretical perspective of in loco parentis , in which the uni¬ 
versity wielded strict control over the lives of students, to an orien¬ 
tation that emphasizes a consumer-provider relationship. This 
contemporary orientation, which characterizes the college student as 
a consumer of goods and services provided by the institution, was 
engendered through the judicial application of contract theory to the 
student-institution relationship. 

There is an extensive history of litigation examining the nature 
of the nexus between college student and campus in America. In early 
cases, courts embraced the doctrine of in loco parentis or granted im¬ 
munity as a means of insulating institutions from liability involving 
disputes with students. Societal changes, the increasingly diverse com¬ 
position of the college student population, and state and federal leg¬ 
islation led to a reexamination of the student-institutional relationship. 

Initially, judges began to recognize the student's constitutional 
rights to public higher education. This idea of higher education as right 
rather than privilege precipitated the increased application of contract 
theory in higher education litigation, which has provided students an 
outlet for redress against public and private institutions that had pre¬ 
viously been unavailable under alternate theories of the student- 
institution relationship. 

The emerging theoretical perspective suggests that students and 
institutions have mutual obligations based upon the consideration they 
provide and the services they render. In this context, the redefinition 
of the roles played by college and student allows for the judicial ap- 
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plication of contract principles in resolving student claims against their 
institutions. Judges frequently examine institutional publications, such 
as the college catalog or bulletin, as well as oral communications made 
by institutional agents, in defining the obligations of student and in¬ 
stitution under the terms of a contractual relationship. 

The college administrator's need for understanding and guidance 
in this area is significant, given that the application of contract prin¬ 
ciples in delineating the student-institutional relationship has precip¬ 
itated a shift in the balance of rights and obligations between the parties, 
American postsecondary students now enjoy a full panoply of legally 
articulated rights, and they readily embrace them in disputes regard¬ 
ing a perceived abrogation of specific expectations by their institutions. 
The identification and critical understanding of pertinent legal prin¬ 
ciples related to the student-institutional contract relationship will aid 
college and university administrators in sound decisionmaking and 
responsible practice that does not infringe upon the student's contrac¬ 
tual or consumer rights. 

This study clarifies the legal status of the American postsecon¬ 
dary student through the analysis and synthesis of judicial decisions 
that directly bear upon the nature of the student-institution relation¬ 
ship. The synthesis of judicial standards addresses the contractual per¬ 
spective on the student-institutional relationship, and explores the 
implications of judicial decisions on institutional policy and profes¬ 
sional practice. 

The authors are indebted to a number of people for their contri¬ 
butions to this study. In particular, we thank Dr. Jon C. Rogers for 
his early scholarship in this subject area and College Administrator 
Publications for its commitment to research that informs administra¬ 
tive practice in higher education. 

We urge the reader to use our research as a guide to the identi¬ 
fication of legal issues related to the student-institutional relationship. 
Because these controversies are often fact-intensive and dependent on 
the law of a particular jurisdiction, it is important that competent coun¬ 
sel be consulted in the design of policies and the application of prac¬ 
tices that are suggested by this study. 
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Chapter I 


Introduction 


Courts have refined the relationship between institutions of higher 
learning and the college student since the nascence of American higher 
education. As American society has developed, new demands have 
been placed upon colleges and universities by their primary consti¬ 
tuency, the student, for less paternalism and more accountability. This 
dynamic relationship can be characterized by a judicial evolution from 
a time in which the college or university stood in loco parentis, or in 
the place of the parent, to the current contractual perspective, in which 
the student represents a consumer and the college or university the 
provider. 

DECLINE OF IN LOCO PARENTIS 

Until the early twentieth century, the relationship between the 
student and the institution of higher education was expressed in a 
legal presumption that the college would assume the parental role over 
the student, consistent with the doctrine of in loco parentis. In the case 
of Gott v. Berea College} several students were dismissed for violating 
a rule set forth by Berea College that forbade students to enter local 
establishments that were not under the control of the college. Gott, 
a local restaurant owner, brought suit to prevent the enforcement of 
this administrative rule, but the reviewing court embraced the doc¬ 
trine of in loco parentis, ruled for the college, and reasoned that: 

College authorities stand in loco parentis concerning the physical and 
moral welfare and mental training of the pupils, and we are unable 
to see why, to that end, they may not make any rule or regulation 
for the government or betterment of their pupils that a parent could 
for the same purpose. 2 

In a similar case, Stetson University v, Hunt, 3 a student was sus¬ 
pended for disruptive behavior in a college dormitory. Finding that 
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the breadth of in loco parentis was wide, the court rejected the student's 
request for judicial review of the suspension. Despite an acknowledge¬ 
ment that university regulations were ambiguous and there were few 
safeguards for the student, the court concluded that the unbridled power 
of university officials to make decisions in the interest of the univer¬ 
sity should not be restricted by judicial review. 

Bickel and Lake identified three constructs of in loco parentis based 
on the Gott and Hunt cases: 

First, the power of in loco parentis was one to discipline, control and 
regulate. Second, the power was paternal—by analogy to the family 
and directly as a function of the delegation of parens patriae (the pat¬ 
ernal power of the state.). Third, the power was a contractual del¬ 
egation of authority among state, trustees, and officials: students were 
not contracting parties but were subjected to, and governed by, the 
contract. 4 

Significantly, in the judicial perspective, in loco parentis was not 
related to the duties owed to the student by the university, but rather 
the powers and rights the university possessed to exercise control over 
students. Young succinctly stated the concept in contemporary Amer¬ 
ican higher education: 

[I]n loco parentis places the student under the jurisdiction of the col¬ 
lege which is able to stand in place of the parent and which regu¬ 
lates the student in any manner it chooses up to the limit that the 
parents would (or should). This concept places the college in the po¬ 
sition of the parent with complete authority over the actions of the 
student. In today's student body, many of the students are adults 
with many being married and having families of their own. Thus, 
this theory (in loco parentis) is presently in a much more untenable 
position than it has been in the past. 3 

Other early legal interpretations of the student-institution relation¬ 
ship proposed that the student was involved in a fiduciary relation¬ 
ship with the college, or that attending college was a privilege, not 
a right. 6 In most instances, the application of these theories favored 
institutional authority and granted the student few legally enforceable 
rights against the institution. 

Early theories of the student-institutional relationship have been 
redefined over the course of time by the judicial system, predicated 
on changes in American society. Beginning in 1944, access to Amer¬ 
ican higher education was considerably increased with the passage 
of the Servicemen's Readjustment Act, which provided higher edu¬ 
cation funding for returning veterans of World War II. 7 This massive 
influx of students into higher education represented an older, non- 
traditional student population focused on educational attainment with 
little regard for institutional paternalism. 
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Similarly, the unrest of the 1960s and 1970s brought about sig¬ 
nificant changes in the nature of the student-institutional relationship. 
The Civil Rights and women's movements vividly demonstrated that 
access to higher education remained limited. The Higher Education 
Act of 1965 established a system of loans and grants to aid students 
financially, which further burgeoned enrollments. Higher education 
had become too large to maintain a parental relationship with students, 
especially those who questioned the breadth of institutional authority. 8 

The doctrine of in loco parentis proved to be of limited usefulness 
for the purpose of adjudicating the range of student-institutional dis¬ 
putes that arose in the latter half of the Twentieth Century. As a con¬ 
sequence of student activism in the 1960s, universities began dismissing 
students for participation in civil rights activities and other student 
protests. Judges began to intervene in disputes over student dismis¬ 
sals involving protest activities by applying the due process clause 
of the Fourteenth Amendment, which guarantees procedural fairness 
when the state government would deprive an individual of his or her 
property or liberty. 

The case of Dixon v. Alabama State Board of Education 9 became the 
flagship case supporting this construct. 10 In Dixon, several students 
were expelled from Alabama State College in 1961 for participating 
in a civil rights protest. The college sought to expel the students with¬ 
out any prior notification or hearing through the application of a vague 
and ambiguous policy, and the students argued that because their ac¬ 
tivity was constitutionally protected, they should have been extended 
the due process protections of notice of the charges against them and 
a hearing. 

A federal district court, following the concept of in loco parentis, 
approved the institution's action, but the appellate court rejected this 
viewpoint and overturned the longstanding protections afforded pub¬ 
lic institutions of higher education against judicial review by ruling 
that students at the state college were entitled to fundamental due 
process when an expulsion or long-term suspension was implicated. 

By characterizing the student's interest in higher education as an 
entitlement, not a privilege, the Dixon ruling established that a pub¬ 
licly funded institution of higher learning could not condition the educ¬ 
ative experience on a waiver of the fundamental constitutional right 
to due process, effectively squelching the traditional institutional pre¬ 
rogatives surrounding in loco parentis. Thus, the "unfettered powers 
to discipline, regulate and expel students were no longer constitution¬ 
ally permissible at a public university." 11 

The Dixon case, coupled with the influence of the civil rights move¬ 
ment, women's movement, lowered age of majority, and student po¬ 
litical activism of the 1960s and 1970s, forced administrators and faculty 
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to seek a new guiding philosophy. 12 Gibbs and Szablewicz argued that 
the turbulence of this time period led to a demand for independence 
on the part of the student: 

With the cultural revolution of the late 1960s, this relationship [in 
loco parentis] changed. In the wake of student protests against the 
Vietnam War and racial inequality, new student independence 
emerged. Society eventually perceived the college student as an adult 
rather than a child. An arm's length relationship developed between 
colleges and students, which respected students' individual, aca¬ 
demic, and political freedoms. 13 

Historians have affirmed the demise of the doctrine. Hogan and 
Schwartz 14 and Conger 15 concluded that the concept of in loco parentis 
in American higher education was no longer viable, and in an article 
written in 1967, Jencks and Reisman contended that academicians were 
still willing to monitor the activities of college students, but in a wholly 
different fashion, such as through examinations or insisting on the pas¬ 
sage of certain courses. The authors suggested that few scholars had 
"any interest in dominating the non-academic lives of the young—in 
shaping what is no longer even called the students' moral character." 16 

In 1970, Lucas noted that although some colleges might continue 
to cling to the doctrine of in loco parentis, its underlying notions of col¬ 
legiate control over the student had been "intellectually discredited, 
rejected by the courts, and recognized as incompatible with emerging 
concepts of justice and fair play thought to be essential by modem 
educators in dealing with students." 17 Bickel and Lake asserted that 
the theory of in loco parentis died in two ways: 

First, it was no longer a viable defense against students who chal¬ 
lenged improper discipline; the question had been constitutionalized 
—and students now had constitutional rights. Second, in loco parentis 
died as the image of student/university relations. Students were now 
constitutional "adults" (better, non-minors) and sought protection 
from government-entity universities with whom they, the students, 
had a "contractual" relationship. Students became citizen-consumers 
(not wards); universities became "the man"— commercial/govern¬ 
mental entities. 18 

Judicial decisions handed down by the courts regarding college 
students may be bifurcated into those that were adjudicated prior to 
1960 and those after. 19 Prior to 1960, the cases were more often decided 
based on the concept of in loco parentis, creating a presumption that 
faculty and administrators were equitable in all situations and acted 
on what they thought best for the student. This judicial deference to 
academia meant that prior to Dixon, courts were hesitant to intrude 
on academic decisions and reluctant to apply close scrutiny to insti¬ 
tutional policies and practices. 
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DEVELOPMENT OF CONTRACT THEORY 

With the decline of in loco parentis, courts began to rely on con¬ 
tract principles for guidance in student-institutional controversies. The 
Dixon court's characterization of higher education as a property right 
or entitlement contributed to the evolution of a contractual perspec¬ 
tive. This student-institutional contractual relationship was one in which 
the institution provided a product or service for compensation paid 
by the student. 20 

When no written agreement was present, courts often invoked 
an implied contract theory between student and institution. The im¬ 
plied contract was held to be created upon the entry of the student 
into university life if no specific contract document was signed at the 
time of application, admission, or registration. Buchter wrote: 

In general, if no specific contract document is signed at the time of 
application, admission, or registration, entry of the student onto the 
university campus, or into university life is regarded as the point 
of formation of the student-university contract. This construction is 
consistent with the contract principle that acceptance of an offer may 
be inferred from the parties' actions ... The implied contract is con¬ 
sidered to be between the individual student and the university as 
a corporate body. 21 

Although its ascendancy as a lens for judicial resolution of student- 
institutional disputes began after Dixon, the contract theory had been 
applied to these disputes prior to that historic decision. According to 
Fowler, 22 one of the first judicial opinions applying contract theory 
to the relationship between student and institution was Koblitz v. West¬ 
ern Reserve UniversityP The court in Koblitz inferred contractual terms 
in which the student was to submit to all reasonable institutional dis¬ 
cipline. Concerning the elements of the agreement between student 
and institution, the Koblitz opinion emphasized: 

The University agrees with him that it will impart to him instruc¬ 
tions; that it will aid him in the ordinary ways in his studies; that 
it will treat him fairly; that it will give him every opportunity to 
improve himself; and that it will not impose upon him penalties 
which he in no wise merits, and that it will deal with him impar¬ 
tially. 24 

Some scholars found the application of contract theory served to 
weaken the grip of in loco parentis on students in higher education and 
thus promising for the student-litigant. Jackson 25 cited Anthony v. Syr¬ 
acuse University 26 as illustrative of this concept. In this case, a student 
was dismissed for not conducting herself in a manner acceptable to 
the college, for failing to be "a typical Syracuse girl." 

The court rejected the student's arguments against this claim, but 
ultimately acknowledged that the rules of contract theory applied di¬ 
rectly to the student-institutional relationship when it found that the 
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University's conduct code was analogous to a termination-at-will clause 
in a contract for employment. The decision reached by the court in 
Anthony was later broadened by other rulings that recognized implied 
contractual duties within the context of the relationship between uni¬ 
versity and student, and acknowledged contractual terms framed by 
verbiage in university publications such as the college catalog. 

In an attempt to delineate the terms of the contract between stu¬ 
dent and institution, courts looked to those documents promulgated 
by the institution and accessible to the student. Although judges ad¬ 
dressed numerous types of college and university publications, such 
as applications, housing contracts, and brochures, with varying de¬ 
grees of scrutiny, the primary document examined was the institution's 
bulletin or catalog. 

While contract law was applicable to both the public and private 
sector, 27 the majority of cases concerning representations in college cat¬ 
alogs emanated from the private sector, as students in private insti¬ 
tutions were precluded from invoking the protection of constitutional 
due process. For this reason, these students came to rely heavily on 
representations made in the college catalog or other publications as 
a basis for the definition of a contractual relationship with the institution. 

The idea of higher education as an entitlement ushered in by Dixon 
buttressed the conception of a contractual relationship between stu¬ 
dents and their institutions of higher education. The Dixon case pro¬ 
vided the necessary foundation for the student's contractual rights as 
it established that students possessed an entitlement to receive certain 
services protected by due process of law. The entitlement was based 
upon valid consideration, typically tuition and fees that students pro¬ 
vide. This interpretation of the roles played by the college and the stu¬ 
dent led judges to rule on matters regarding higher education through 
a contractual lens. 28 Ratliff wrote: 

The courts have often looked to contract law—or at least a semblance 
of it—to rationalize decisions growing out of campus conflicts. Con¬ 
tract, with its broad implication of property-like rights, falls within 
the ready comprehension of any court. The concept has been seized, 
given broad construction, and enforced by the courts to which it was 
addressed. 29 

Liethen indicated that the courts "have construed official institu¬ 
tional publications describing policies, procedures, and offerings as 
evidence of the terms of the general bargain reached by the student 
and the college." 30 Courts have made use of any number of official 
college and university publications, such as catalogs, bulletins, and 
syllabi, as well as oral communications on the parts of faculty mem¬ 
bers, deans, and advisors, in order to assess the mutually obligatory 
relationship between the college and the student. Ratliff noted that 
provisions of the student-institution contract were found in "all state- 
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ments contained in such documents as the student's application for 
admission, the registration form, the college catalog and formal state¬ 
ments of college rules and regulations." 31 Shur wrote that: 

A contract, in its most basic form, is set forth in all the written and 
oral representations made between the parties during the applica¬ 
tion for admission and thereafter. These items clearly include the 
admissions application form, admissions brochures, the institution's 
catalog, course descriptions, and promises or representations made 
by highly placed (or even not so highly placed) college or university 
officials. 32 

This shift injudicial focus toward a contractual perspective reflected 
"the intense marketplace competition among institutions and a rec¬ 
ognition that students have economic and property interests that de¬ 
serve legal protection." 33 

In 1980, Jennings wrote: 

[The courts] have at present drawn a line between academic and 
non-academic matters. While the precise location of the dividing line 
is not clear, the existence of the line is indisputable. The major ques¬ 
tion for the succeeding twenty years is whether the courts will cross 
over that line. And if they do, will they consider using the vehicle 
of contract law to set the new parameters? The tools are there; whether 
the courts will use them remains to be seen. 34 

Some scholars have argued that the breadth of contract theory 
precludes uniform application to higher education because of the multi¬ 
faceted nature of college and university operations. Courts appear to 
adhere closely to contract theory in some areas and apply it more lib¬ 
erally in others. Beh noted that in academic and disciplinary decisions, 
courts tend to defer to the institution, while simultaneously regarding 
the relationship between student and institution as contractual. He 
contended that "[t]he fit between contract and higher education has 
never been comfortable ... Scholars have long complained that the 
lack of a unifying legal doctrine has led to confusing and unpredict¬ 
able legal decisions." 35 

Others have suggested that materials such as catalogs and bul¬ 
letins are not drafted to be contracts, and are therefore vague and 
amended with ease at the will of the institution. 36 Stamatakos asserted 
that students and institutions do not enter into an arm's length agree¬ 
ment, as not all potential students have the wherewithal to attend the 
college or university of their choice, and students are unable to ne¬ 
gotiate the terms indicated in the institution's bulletin or catalog. 37 

FOUNDATION FOR THE STUDY 

While commentators have anticipated an evolutionary change in 
the judicial interpretation of the student-institutional relationship in 
American higher education, no contemporary study has comprehen- 
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sively analyzed the body of reported judicial opinions that directly 
address the student-institutional relationship. Is the contract theory 
a viable legal theory for describing the relationship between college 
students and their educational institutions? How do judges distinguish 
the elements of a contractual relationship in examining the range of 
academic and disciplinary contexts applicable to the student- 
institutional relationship? How have consumer protection laws in¬ 
fluenced the judicial interpretations of a contractual relationship be¬ 
tween student and institution? 

The inevitability of change is an established tenet in American 
society and engenders the need for continuous analyses of the legal 
relationship between the student and the institution. Identifying pat¬ 
terns in legal precedents will enable college and university admini¬ 
strators to make sound decisions concerning the effective administration 
of their institutions. 

As Rogers concluded, "Decisions which affect the rights of stu¬ 
dents and employees, or obligate the institution, should not be made 
without considering legal consequences and parameters." 38 The need 
for an assessment of the student-institutional relationship as defined 
by the courts is all the more critical because, as Goonen and Blechman 
have noted, "The law reaches into almost every aspect of campus life, 
and its impact on the day-to-day decisions of the academic admini¬ 
strators has been increasing over the years." 39 

However, it is important to acknowledge the limits that are im¬ 
posed on a legal analysis of the contractual relationship between the 
contemporary college and its students. This research is limited to the 
realm of legal inquiry, and the investigation is focused on a synthesis 
and interpretation of judicial decisions that address a contractual per¬ 
spective on the legal relationship between institutions of postsecon¬ 
dary education and students. Cases addressing other theories defining 
the nature of the relationship between student and institution will be 
included only if they have persuasive impact on the status of contract 
theory or on the nature of the student as consumer. 

Theories of contract are constrained by the laws of the particular 
jurisdiction. State law governs the reach and application of contract 
principles and may limit the generalization of legal principles extrap¬ 
olated in this study. State and federal immunity may insulate public 
colleges and universities from some contractual claims. College and 
university administrators are advised to consult competent legal coun¬ 
sel when devising policies and procedures that are based on the rec¬ 
ommendations derived from this research. 
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Chapter II 

The Student-Institution 
Contract: Case Law 


Contract theory provides students with a means to seek repar¬ 
ation of their disagreements with colleges and universities, and courts 
have embraced the contractual relationship in an effort to frame the 
reciprocity of rights and obligations between student and institution. 
Since a formal or express contract, created by the explicit language 
and agreement of the parties involved is rarely prepared, the general 
nature and terms of the agreement are usually implied, with terms 
often found within the university bulletin or other publications. 

Implied contracts also arise by inference and implication in the 
acts of the contracting parties. These acts, coupled with the context 
or circumstances in which they occur, give rise to a presumption of 
a contract based upon an inferred “mutual intent." 1 The court, in de¬ 
termining the reasonable expectations of the parties, may refer to aca¬ 
demic custom and usage. 2 

However, courts have not applied contract theories to student- 
institutional disputes with unalterable consistency. 3 Particularly when 
matters of academic expertise are implicated, judges have shown a 
distinct reluctance to intrude on academic judgments, rejecting the 
application of contract principles in deference to institutional prerog¬ 
atives. One means of organizing these judicial opinions is to distin¬ 
guish the subject matter in dispute in order to create a continuum that 
reflects the likelihood of judicial intervention. 

Following an introduction to the concept of contract as applied 
to a range of student-institutional relationships, the case law has been 
grouped under the following subject areas: disciplinary policies; aca¬ 
demic policies; and program terminations. 
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APPLICATION OF CONTRACT PRINCIPLES 

Kaplan and Lee 4 point to Steinberg v. Chicago Medical School 5 as 
a representative case applying contract principles to an institution of 
higher education. In this case, an applicant for admission to the Chi¬ 
cago Medical School was rejected and filed a class action suit claiming 
that the school failed to evaluate his application according to the ex¬ 
press academic criteria in the medical school's bulletin. The Supreme 
Court of Illinois agreed that the student and the school entered into 
an enforceable contract to the extent that "an offer, an acceptance, and 
consideration are basic ingredients of a contract." 6 The court noted that: 

The description in the brochure containing the terms under which 
an application will be appraised constituted an invitation for an of¬ 
fer. The tender of the application, as well as the payment of the fee 
pursuant to the terms of the brochure, was an offer to apply. Ac¬ 
ceptance of the application and fee constituted acceptance of an of¬ 
fer to apply under the criteria defendant had established ... The 
application fee was sufficient consideration to support the agree¬ 
ment between the applicant and the school. 7 

The Steinberg court ruled that the school had created an express con¬ 
tractual obligation to its applicants that required the institution to eval¬ 
uate each applicant's qualifications on the basis of the admission 
standards stipulated in the institution's brochure. 

Court cases addressing admissions policy have produced a stud¬ 
ied analysis of the contract to educate. As in Steinberg, judges are pre¬ 
pared to recognize a contract for admission to an institution provided 
the terms of the agreement are sufficiently specific to be understood 
by the parties. This concept of mutual obligation is predicated on the 
reasonable reliance a party to the contract would have placed in the 
promises of the other party. When a contract is recognized, a judge 
may elect to remedy a breach of the agreement by returning fees to 
the applicant. 

In more unusual circumstances, the judge may insist on specific 
performance of the contract, ordering the institution to enroll the ap¬ 
plicant. For example, in Bartlett v. Pantzer 8 the Supreme Court of Mon¬ 
tana affirmed a lower court order to admit an applicant to law school 
when the university's letter to the applicant stipulated that the ap¬ 
plicant need only complete a graduate credit with a grade of "D," and 
the court regarded refusal to admit as an abuse of discretion justifying 
specific performance of the contract. 

However, in the absence of an express agreement on which the 
applicant may have reasonably relied, judges are reluctant to impose 
a contractual obligation on the institution to admit an applicant. In 
Elliot v. Duke University, 9 a special admission student alleged that she 
was assured that she could change her status and enroll in the regular 
degree program. After attending core classes in the belief that she was 
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making the transition into the regular program, she was informed that 
she would have to follow written application procedures, and was 
subsequently denied acceptance by the admissions committee. In re¬ 
sponse to the applicant's contention that she was entitled to specific 
performance, the complete fulfillment of a contractual obligation to 
admit her, a North Carolina appeals court held that "there was never 
a concrete agreement regarding admission between the parties with 
definite terms capable of enforcement." 10 

The court's decision illustrates the point that a valid contract comes 
into existence only where the contracting parties mutually assent to 
the terms of the agreement. The applicant's unilateral expectation that 
she had reached an agreement as to what steps were necessary for 
her to achieve degree status was insufficient to support the existence 
of a contract for admission. 11 

Lawsuits involving disputes over pecuniary matters such as tui¬ 
tion, fees, scholarships, and loans are most likely to be reviewed by 
the judiciary through the lens of classical contract principles. The courts 
tend to strictly scrutinize the specific terms and language of the con¬ 
tract contained within the "four corners" of the contract document, 
and apply commercial contract principles that define the relationship 
between the student and the institution. The payment of tuition and 
related fees is valid consideration in return for an institution's pro¬ 
vision of educational services, and the terms of the agreement are of¬ 
ten expressly stated within university publications. Similarly, judges 
examine scholarship and loan agreements with exacting scrutiny and 
tolerate little variance from express terms. 

Courts have accepted the authority of the institution in establish¬ 
ing the terms of these agreements, and the student is charged with 
the burden of proof to identify the breach of the contractual relation¬ 
ship. Judges are more likely to uphold the student's challenge when 
there is evidence that the institution and its agents have been arbitrary 
or unreasonable. However, the student's evidence must be material 
and substantial. For example, in Paynter v. New York University, 12 the 
court addressed the nature of a contract in these terms: 

While in a strict sense, a student contracts with a college or univer¬ 
sity for a number of courses to be given during the academic year. 
The circumstances of the relationship permit the implication that the 
professor or the college may make minor changes in this regard. The 
insubstantial change in the schedule of classes does not permit a re¬ 
covery of tuition. 13 

At a minimum, an aggrieved student must establish that a con¬ 
tract existed and that the institution effectively breached that contract. 
For example, in Arriaga v. Members of the Board of Regents, 14 students 
filed suit to challenge retroactive tuition increases levied against non¬ 
resident students. The State of Massachusetts was, at the time, exper- 
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iencing fiscal difficulties. As a result, the legislature ordered the Board 
of Regents to investigate the restructuring of tuition and proposed leg¬ 
islation to raise tuition for non-residents. Responding to the perceived 
legislative mandate, the Board of Regents increased non-resident tui¬ 
tion prior to the legislature's bill becoming law and non-resident stu¬ 
dents received additional tuition bills in the middle of the spring 
semester of 1990. 

The students argued that the retroactive tuition increase impaired 
their contracts with the Commonwealth of Massachusetts as they had 
not entered a contract for the spring 1990 semester that would permit 
the Regents to unilaterally raise tuition after registration, noting that 
"posted tuition was and is a material factor in each student's decision 
to register at his or her respective institution." 15 The Regents, how¬ 
ever, asserted that the authority to retroactively raise tuition was es¬ 
tablished and maintained by the various institutional publications 
permitting the Regents to change tuition levels. 

The reviewing court found the Regents retroactively increased 
non-resident tuition in response to a pending legislative mandate, and 
held that the Regents had violated the contractual rights of the non¬ 
resident students. Applying traditional contract theory, the court rea¬ 
soned: 

In the instant case, the amended complaint alleges that the plaintiffs 
had contracts generating legitimate expectations that their tuition 
would not be raised retroactively; that in reliance on this material 
term they enrolled in Massachusetts colleges and universities; and 
they are threatened with forms of irreparable harm, as well as fi¬ 
nancial loss, as a result of the increased tuitions. 16 

However, the application of contract principles to retroactive tui¬ 
tion increases may not always favor the student-plaintiff. Faced with 
a similar case, the Supreme Court of New Hampshire issued an opin¬ 
ion in diametric contradiction to the Arriaga decision. In Gamble v. Uni¬ 
versity System of New Hampshire, 17 the University of New Hampshire 
was forced to reduce operating expenses due to a decrease in legis¬ 
lative funding and imposed a tuition increase during the spring 1990 
semester. In this case, however, the university had sent out notices 
of the possibility of a tuition increase in the months prior to the be¬ 
ginning of the spring semester, and these notices made it clear that, 
although the amount of any increase could not be ascertained until 
the following February when the legislature convened, an increase could 
be anticipated. 

Furthermore, although the university included a provision in the 
catalog specifying a tuition rate, there was an express reservation of 
the right to change tuition levels and a requirement that students pay 
any change in tuition in full. 

Contract Law and the Student-University Relationship 


14 



Students affected by the tuition increase filed suit alleging a breach 
of contract and violation of state consumer protection law. Arguing 
that the university had breached its contract by imposing the additional 
charge after they had already paid tuition for the semester, the stu¬ 
dents contended that once they had paid their tuition bills and received 
a zero balance, a contract was created in which they had performed 
fully, but the university had not. The student-plaintiffs asserted that 
once an agreement was formed and performance had occurred, the 
contract could not be unilaterally altered by any party. The university 
countered that the reservation of rights clause in the catalog permit¬ 
ted a unilateral adjustment of tuition levels at any time and that ad¬ 
equate notice of the increase was provided. 

The Supreme Court of New Hampshire acknowledged that the 
relationship between students and institution is primarily contractual 
in nature, but emphasized that the student-institutional contract is fluid 
and continuous: 

Contrary to the plaintiff's assertion, their obligations under the con¬ 
tract were not completed simply by paying their tuition bill. The 
relationship between the University and the student is ongoing 
throughout the semester: the University must provide the student 
with a worthwhile education and the student must perform "finan¬ 
cially, academically, and behaviorally in accordance with the college 
rules and regulations." Therefore, because the plaintiffs had not, and 
could not have, fully performed to the end of the semester, the con¬ 
tract is not a unilateral one requiring the school to provide an ed¬ 
ucation to the student upon receipt of the tuition payment, regardless 
of the actions of the student throughout the semester. 18 

The court also ruled, however, that the university's reservation 
of rights clause was inadequate to negate the contract and does not 
give the university the right to arbitrarily raise tuition at any time, 
as students must base their decision to enroll upon many factors, par¬ 
ticularly tuition costs. Interestingly, the court did find a breach of con¬ 
tract in the case of one student, a non-resident attending the college 
through a special arrangement with other states. 

In New England, there exists a program through which a student 
can attend an institution in another state at the in-state tuition level 
if that student's program is not offered in his home state. One such 
student was included in this suit, and the court found that since no¬ 
tices of the possible increase were not sent to non-resident students, 
and that non-resident students do not necessarily read local newspa¬ 
pers, the student could not reasonably expect a mid-semester increase 
in tuition and was therefore exempt from the additional charge. 

University publications that include a reservation of the right to 
unilaterally change fees have been vindicated in other instances. For 
example, in Straight v. State University , 19 the lens of contract theory 
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did not operate to obscure a state university's authority to charge a 
user fee for an inter-campus bus transportation system. Students filed 
suit to challenge the authority of the State University of New York 
at Buffalo to impose, due to budget constraints, a user fee for bus ser¬ 
vice operated between the university's two campuses. The service had 
been free of charge to students, and was so advertised in university 
publications. However, university publications also contained state¬ 
ments that tuition and other fees were subject to change without notice. 

The students alleged that the university had breached its contract 
by charging a fee for a service it had advertised as free to student us¬ 
ers. In adjudicating the matter, the court looked to the university pub¬ 
lications, specifically noting the reservation of rights clause permitting 
the institution to change tuition as necessary, and ruled that the in¬ 
stitution provided "Prospective and current students with notice that 
fees are subject to change without notice during the students' matric¬ 
ulation at the university." 20 

DISCIPLINARY POLICIES 

In emphasizing a contract perspective, judges tend to apply a li¬ 
teral construction to statements made in university publications con¬ 
cerning disciplinary policies and insist upon substantial compliance 
with express disciplinary standards and procedures promulgated by 
the institution. 21 When due process protections are extended to stu¬ 
dents, courts examine disciplinary scenarios with regard to the 
institution's satisfaction of the student's due process rights. 22 The ju¬ 
dicial hesitancy to intervene in academic decisions appears not to ex¬ 
tend to the disciplinary context, as judges hear disciplinary cases to 
determine whether the institution acted in a manner that is arbitrary, 
capricious, or inconsistent with its own policies. 

While due process protections secured under the Fourteenth 
Amendment are applicable to public institutions of higher education, 
constitutional due process protections do not typically extend to stu¬ 
dents at private institutions. However, private colleges and univer¬ 
sities are bound by the disciplinary standards of their institution once 
a court recognizes that a contractual obligation has been created. The 
precise language of university publications involving student disci¬ 
plinary standards can be construed in favor of the student when the 
institution does not follow published procedures. 

Judges look to the explicit language of institutional publications 
in addressing whether an independent institution's actions were ar¬ 
bitrary or violated a contract between student and institution. In Fell- 
heimer v. Middlebury College, 23 a student was suspended from a private 
institution after disciplinary proceedings for the alleged sexual assault 
of a fellow student. Prior to the hearing, the student was informed 
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he was being charged with "Rape/Disrespect for Persons." The stu¬ 
dent alleged that he contacted the dean, expressed confusion over the 
charge, and was told to concentrate on the "rape" charge. 

After the hearing, the student received a letter indicating that the 
university had found him not guilty of "rape" but guilty of "disre¬ 
spect for persons." The student filed suit for breach of contract, alleg¬ 
ing that the university failed to provide him adequate notice of all 
charges. A federal district court ruled in favor of the student, noting 
that the handbook specifically stated that the charges against a stu¬ 
dent "shall state the nature of the charges with sufficient particularity 
to permit the accused party to prepare to meet the charges." The charge 
"disrespect of persons" was never mentioned in such a way as to give 
tire student sufficient preparation to defend himself, and the court found 
the college in breach of its contract with the student to provide ad¬ 
equate notice of charges against him. 

In a complex and interesting case involving a private university 
and its disciplinary actions, a student was expelled from the nursing 
program at Salve Regina College because of her unwillingness or in¬ 
ability to control an egregious obesity problem. During her junior year 
of study, she executed an agreement with the university conditioning 
her future study in the nursing program upon an average weight loss 
of two pounds per week. In Russell v. Salve Regina College , 24 the stu¬ 
dent was unable to meet that commitment and was subsequently dis¬ 
missed from the program and the college. She filed suit against the 
university on a number of counts, including breach of contract. The 
lower court ruled in favor of the university on her claims of intentional 
infliction of emotional distress and invasion of privacy, but allowed 
her contract claim to go to trial, at which a jury awarded her $43,903.45 
in damages for breach of contract due to her expulsion. 

The college appealed, and the First Circuit Court of Appeals af¬ 
firmed the decision of the lower court. The college then appealed to 
the United States Supreme Court, which reviewed the case and re¬ 
manded it back to the federal court of appeals for a de novo review 
of the contract claim in relation to the doctrine of substantial perform¬ 
ance. The federal appeals court acknowledged the contractual relation¬ 
ship between the student and the college, and that her contract claim 
should be based on whether she substantially performed her part of 
the contract: 

In the instant case, after receiving a "substantial performance" in¬ 
struction from the trial court, the jury apparently found that Russell 
had substantially performed her part of both the underlying matric¬ 
ulation agreement as well as the 'side agreement' relating to her 
weight loss. Our task is to determine whether it was proper for the 
court to give the substantial performance instruction to the jury in 
the first instance. We hold that it was. 25 
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The court upheld the jury's determination that the student had 
substantially performed in accordance with the guidelines set forth 
in the contract, and in expelling the student, the college had breached 
this contract. The monetary damage award against the university was 
also upheld. 

In James v. Wall, 26 two medical students at the University of Texas 
Medical Branch at Galveston were found to have cheated by collab¬ 
orating on a research paper. The university offered them a disciplin¬ 
ary penalty in lieu of a hearing, which the students declined. The 
outcome of the disciplinary hearing was the same as the university's 
prior offer, and the students appealed the decision to the president 
of the university who modified the penalty. The students agreed to 
the modification and commenced performance assuming that they were 
free to resume their studies while on probation until the disciplinary 
sanction was satisfied. The students' grades for the class in which the 
paper was assigned, however, were subsequently changed to "Failing" 
and they were dismissed on academic grounds. 

They filed suit against the university, arguing that they had a con¬ 
tractual right to remain in school based on their modified agreement 
with the president, and that this was breached when the university 
assigned them failing grades and dismissed them for academic rea¬ 
sons. The lower court granted the students a temporary injunction and 
the university appealed. 

In order for the temporary injunction to stand, the students were 
compelled to prove the existence of a contractual right to remain in 
school and establish the likelihood that they would prevail based upon 
the merits of their case. A Texas appeals court upheld the injunction 
issued by the lower court, finding that the students did prove the ex¬ 
istence of a contractual relationship and a probability of success based 
upon their case. Specifically, the court examined the letter from the 
president of the university that delineated their modified punishment, 
and found that the students had reasonably relied upon this letter in 
order to remain in school while completing the penalty imposed by 
the president. 

Appellees' pleadings indicate a contractual right in the form of 
an agreement with appellants that the two students could continue 
in school if they submitted to the penalty imposed upon them. The 
letter from the president of the university was introduced as evidence 
to support the pleadings along with testimony to demonstrate reliance 
on the document and breach of the agreement by the university, all 
of which tends to support the existence of vested rights that had been 
violated and the probable right of appellees to prevail in the lawsuit. 

In another case, a New York court ruled that a student who had 
been suspended from a private college for academic dishonesty was 
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entitled to an injunction precluding her suspension. In the opinion, 
there was a question of material fact as to whether the college had 
followed its own disciplinary guidelines set forth in the student hand¬ 
book. In Melvin v. Union College, 27 the student was accused of cheating 
on an organic chemistry examination, and as a result of a disciplinary 
hearing, was given a failing grade in the class and a two semester sus¬ 
pension. She filed suit seeking a preliminary injunction against the 
college and alleging breach of contract due to the university's failure 
to conform to the procedures outlined in the student handbook. 

When a lower court denied the requested injunction, the appel¬ 
late court found that the preliminary injunction was improperly de¬ 
nied. Finding that the student was likely to succeed on the merits of 
her claim, the appeals court noted "a factual dispute as to whether 
the respondent conformed to the disciplinary guidelines as set forth 
in the student handbook," 28 and ruled that the injunction should have 
been granted. 

In Babcock v. Baptist Theological Seminary 29 a student in the 
seminary's Master of Divinity program, who was also an ordained 
minister, was dismissed from the seminary for separating from his 
wife and considering divorce. The disciplinary action was based on 
an institutional policy requiring that students who separate from or 
divorce their spouses must withdraw. The student, arguing that he 
and his wife were not separated, obtained an injunction preventing 
the seminary from dismissing him, and while the case was pending, 
the student completed his degree. When the seminary refused to award 
the degree, the student filed suit. 

Ruling that the trial court was correct in determining that a con¬ 
tract existed between the parties, a state appeals court found that the 
dispute turned on the seminary's role as an educational, rather than 
a religious, institution: 

Quite simply, by outlining its divorce/separation policy and by de¬ 
scribing its due process procedures in the handbook, the Seminary 
has taken the issue of a student's dismissal out of the arena of a re¬ 
ligious controversy and into the realm of contract dispute. 30 

The court emphasized that school publications constituted a part of 
the contract to educate. Although echoing familiar sentiments of ju¬ 
dicial deference to academic decision making, the appeals court insisted 
that the scope of judicial review encompasses examining the disciplin¬ 
ary actions of private institutions for arbitrary action. In finding that 
the student was entitled to receive his degree in spite of the seminary's 
disciplinary actions, the court held: 

The dispute at issue does not touch upon theological or ecclesias¬ 
tical matters. Secular civil courts may assume jurisdiction to resolve 
this dispute which is essentially contractual in nature. The scope of 
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review is to determine if the Seminary acted arbitrarily. By acquies¬ 
cing in the consent decree which permitted Babcock to remain in 
school in spite of his conduct prior to August 1987, the Seminary 
acted arbitrarily when it refused to confer a decree because of that 
conduct, or if it refused to confer a decree for other reasons without 
informing Babcock of these reasons. 31 

In many cases, the contractual perspective adopted by the court 
will favor the institution. In Harwood v. Johns Hopkins University , 32 a 
student was disciplined for a flagrant violation of the student code 
of conduct: the murder of another student. The student filed suit against 
the private university after he was expelled and denied his degree 
due to his heinous conduct. He had completed all degree requirements 
for graduation during the fall term, but as the university has only one 
graduation per year, after the spring semester, the student was forced 
to wait until that time to receive his degree. 

It was during this interim period that he murdered a fellow stu¬ 
dent and was expelled. He filed suit arguing that he was not subject 
to university disciplinary action after he had completed all degree re¬ 
quirements and that the university had acted in an arbitrary and ca¬ 
pricious fashion in denial of his degree. The lower court ruled in favor 
of the university and the student appealed. 

A Maryland appeals court first sounded traditional concerns of 
judicial deference regarding the role of the courts in the examination 
of academic matters, and cited the difference between public and pri¬ 
vate institutions in terms of the due process protection afforded stu¬ 
dents: "Although the actions of public universities are subject to due 
process scrutiny, private universities are not bound to provide stu¬ 
dents with the full range of due process protection." 33 

The court then limited itself to the contractual standards of re¬ 
view embraced when scrutinizing judicial actions of private institu¬ 
tions: whether Johns Hopkins University (JHU) had the authority to 
withhold the student's diploma after he had completed the required 
coursework and whether JHU acted in an arbitrary or capricious fash¬ 
ion in expelling the student. The precise language of the university 
handbook was examined with regard to the student's degree: 

The policy outlined in the Handbook clearly states that a student 
will not receive a degree based solely on the completion of course 
work. Moreover, the policy informs students that they must comply 
with JHU's policies in order to receive their degree and must resolve 
all outstanding charges of misconduct before being approved for 
graduation. Appellant's dismissal was based on specific provision 
of JHU's conduct code. 34 

In addressing whether the student's dismissal was arbitrary and 
capricious, the court again looked to university documentation to af¬ 
firm that the university's procedures were fair and equitable. The uni- 
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versity handbook explicitly permitted the dean of students to act in 
disciplining the student, and no evidence of ill-will could be adduced 
from the record that would suggest arbitrary or capricious action on 
the part of the institution. 35 

Gagne v. Trustees of Indiana University 36 is another illustration of 
how the application of contract principles to institutional disciplinary 
policies can favor the institution. In this case, a law student falsified 
information concerning his prior arrest record on his application for 
admission and later misstated information concerning his class rank 
and grade point average on his resume. The dean of students initiated 
a disciplinary action against him for violation of the student code of 
conduct that culminated in his dismissal from the institution. 

The student appealed to the Dean, who upheld the decision to 
expel the student, and the student asked to appeal to a review board. 
When this request was denied because the dean's decision was final, 
the student filed suit alleging violation of his due process rights and 
breach of contract. The lower court ruled in favor of the university 
and the student appealed. 

Affirming the lower court, an Indiana appeals court found that 
the university had complied with the due process requirements and 
had not violated the student's rights. The court acknowledged the con¬ 
tractual relationship between student and institution and looked to 
the specific wording of the university's Code of Ethics for guidance. 
According to the code, a student is permitted an appeal by review 
board only if the dean's decision is unresolved. The court found that 
the student had not provided evidence that he had a contractual right 
to a review board hearing as the dean's decision to expel him was 
final. Therefore, no contract was breached. 37 

In Warren v. Drake University, 38 the Eighth Circuit Court of Ap¬ 
peals upheld a jury verdict finding that provisions of the student hand¬ 
book, the honor code, and the university catalog created a contract 
between the student and institution. A law student was suspended 
after being arrested for attempting to purloin goods using a stolen credit 
card. He later petitioned for readmission, but the institution refused. 
He filed suit, and on appeal the jury found that the aforementioned 
documents constituted a contract between student and institution, and 
that the university had not breached this contract when it suspended 
him or denied his readmission. 

In some instances, courts have insisted that the nature of a con¬ 
tractual relationship imposes a duty on the student as well as the in¬ 
stitution. In Nash v. Auburn University, 39 two students were suspended 
from the public university's college of veterinary medicine after a leng¬ 
thy review process. The students had been charged with academic dis¬ 
honesty, received a hearing, and appealed the decision to the dean, 
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who upheld the disciplinary board's decision to dismiss. The students 
then appealed to the president of the university, who also upheld the 
decision to dismiss, and the students filed suit for violation of their 
Fourteenth Amendment due process rights and for breach of contract. 

Following a thorough review of the due process issues surround¬ 
ing public institutions of higher learning, the court found that the uni¬ 
versity had accorded the students disciplinary processes that met 
substantive and procedural due process requirements. Thus, the 
university's process included all necessary procedural elements of no¬ 
tice and hearing, as well as substantive elements of fair and equitable 
treatment. The court dismissed the students' contract claim that their 
suspension constituted a breach based on their consent to follow the 
university's code of conduct; 

Regardless of whether defendants' payment of tuition to the Uni¬ 
versity created an enforceable contract, Auburn University did not 
breach any contractual duty owed to plaintiffs by disciplining them 
for violating the student honor code which they expressly agreed 
and pledged to uphold. 40 

Despite the weight of contemporary case law favoring the contrac¬ 
tual interpretation of student disciplinary codes, there are examples 
of judicial reluctance to hold institutions accountable for the contrac¬ 
tual terms of their disciplinary policies. In Schaer v, Brandeis Univer¬ 
sity , 41 an undergraduate at a private institution was charged and found 
guilty of violating provisions of the student handbook after having 
a sexual encounter with a female student. The student contended the 
encounter was consensual, and argued that he was not interviewed 
in the course of an investigation prior to his hearing, a procedure man¬ 
dated in university policy as part of the judicial process. 

The hearing, several hours in duration, was not recorded as re¬ 
quired by institutional policy. Furthermore, although the student code 
expressly stated that no inflammatory or irrelevant testimony would 
be allowed in the hearing, several witnesses made inflammatory and 
derogatory statements against the student. After a finding of guilt and 
suspension from the institution, the student unsuccessfully exhausted 
administrative appeals and then filed suit for injunctive relief. 

The lower court dismissed his complaint on the grounds that he 
did not state a claim for which relief could be granted, but an inter¬ 
mediate state appeals court reversed, holding that the university did 
not follow the disciplinary procedures outlined in its student code. 
Following these rulings, the decision went to the Supreme Judicial Court 
of Massachusetts. 

In its majority opinion, the state's highest court affirmed the rul¬ 
ing of the lower court, concluding that the student had failed to state 
a claim on which relief could be granted. The court first agreed that 
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the judiciary is "chary about interfering with academic and disciplin¬ 
ary decisions made by private colleges and universities." 42 In address¬ 
ing the claims for breach of contract, the court ruled, "A university 
is not required to adhere to the standards of due process guaranteed 
to criminal defendants or to abide by rules of evidence adopted by 
courts." 43 The court further opined that institutions of higher learning 
must have broad discretion in the construction of appropriate judicial 
sanctions, and that while a university should follow its own rules, the 
student failed to show sufficient evidence of a specific breach of contract. 

In the dissenting opinion, however, justices of the court invoked 
a stricter notion of contractual obligation and suggested that institu¬ 
tions must follow their own described procedures: 

While the university's obligation to keep the members of its com¬ 
munity safe from sexual assault and other crimes is of great impor¬ 
tance, at the same time the university cannot tell its students that 
certain procedures will be followed then fail to follow them. In a 
hearing on a serious disciplinary matter there is simply too much 
at stake for an individual student to countenance the university's 
failure to abide by the rules it has itself articulated. 44 

A second dissenting justice was responsive to the majority opinion's 
concern regarding judicial interference in disciplinary decisions made 
by private colleges and universities, but insisted that contractual ob¬ 
ligations should bind the institution: 

I share the court's concern, but its disinclination to interfere with 
university governance should not alter basic contract law and the 
traditional standard for evaluating the sufficiency of a complaint. 

I agree with [the] dissenting opinion that the university, like any 
other, must abide by its contracts. 45 

Finally, courts reject some contractual claims brought by students 
who are subject to institutional disciplinary procedures because the 
contentions are specious or speculative. The Missouri Court of Ap¬ 
peals rejected a student's contract claim in Shapiro v. Butterfield 46 by 
relying on strict interpretation of the university handbook. The stu¬ 
dent had been censured for unethical activity and filed suit against 
her advisor for failing to provide academic guidance. 

The court noted that the student failed to produce any evidence 
that a contractual relationship exists between student and professor, 
and that her petition "... failed to allege any mutual obligations placed 
upon Shapiro [student] and failed to establish that any legal consid¬ 
eration ran from her to Butterfield [advisor]." 47 

ACADEMIC POLICIES 

Due to the traditional deference of the courts to the judgment and 
expertise of members of academe, decisions concerning academic mat¬ 
ters are typically made with a relative degree of insulation from ju- 
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dicial examination. Courts consistently reject the rigid interpretation 
of contract principles to university student conflicts involving academic 
matters, limiting the scope of review to a determination of whether 
the procedures followed were in accordance with the institution's rules 
and regulations. As a consequence, many challenges to academic dis¬ 
missals are resolved on summary judgment. 48 

Judicial abstention regarding academic matters has pervaded higher 
education case law, especially in light of two United States Supreme 
Court decisions that mandated deference to academia, except in cases 
of the overt abuse of authority. In cases regarding academic matters 
filed by students, the judiciary has typically upheld the institution's 
authority to conduct its academic programs, regularly citing Regents 
of the University of Michigan v. Ewing 49 and Board of Curators of the Uni¬ 
versity of Missouri v. Horowitz. 50 

In Ewing, the Supreme Court noted that when judges must re¬ 
view an academic decision, 

they should show great respect for the faculty's professional judg¬ 
ment. Plainly, they may not override it unless it is such a substantial 
departure from accepted academic norms as to demonstrate that the 
person or committee responsible did not actually exercise professional 
judgment. 51 

In Horowitz, the Supreme Court set the level of due process re¬ 
quired for academic decisions at a much lower level than for disci¬ 
plinary matters. In the context of procedural due process, notice and 
informal review is all that is necessary to satisfy constitutional require¬ 
ments for academic policy or procedure rather than the more rigorous 
requirements of notice of charges against the student and fair and im¬ 
partial hearing. The Court stated “a hearing may be useless or harm¬ 
ful in finding out of truth as to scholarship" 52 and "informal review 
and evaluation sessions between student and faculty meet constitu¬ 
tional requirements" 53 for the satisfaction of due process. 

The cases reviewed in this section address the academic relation¬ 
ship between students and institutions of higher learning as contract 
law defines that relationship. Cases are examined in the following cat¬ 
egories: admissions, grades, academic dismissals, and award of de¬ 
grees or changes in degree requirements. 

Admissions 

Contract claims based on the student's satisfaction of entrance 
requirements and the institution's application of its admission poli¬ 
cies have hinged on two inquiries. The first judicial inquiry is whether 
or not a contract between the parties existed. The second question fo¬ 
cuses on the precise terms of the agreement and asks, "Did a party 
to the agreement breach the contract's material terms?" In resolving 
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the first question, the court will often look no further than the express 
terms outlined in institutional admissions policies. 

For example, in Keles v. Yale University a student applied twice 
to the program in Mechanical Engineering at Yale University at the 
suggestion of a program faculty member, but the graduate school re¬ 
jected both applications. The faculty member, upon receipt of addi¬ 
tional materials from the student, explained that there were no openings, 
but offered him a position as a laboratory assistant and indicated that 
if his performance was satisfactory, he would recommend him for ad¬ 
mission the following year. 

The student had received an offer from the University of Illinois, 
and the professor recommended he accept it, but he chose to remain 
in the laboratory assistant position at Yale. He later submitted a third 
application to the program, which was rejected by the graduate school, 
and the professor arranged for him to continue working and take one 
class per semester as a special student, but repeated his admonition 
to apply to other programs. The student did not attend several class 
meetings, and the professor then declined to arrange further study, 
which caused the student to lose his status as a special student and 
his salary from the graduate school. He submitted a fourth applica¬ 
tion to the program, which was rejected on Yale's policy of accepting 
only three applications per person. The student filed suit against Yale 
alleging, among other claims, the breach of an implicit educational 
agreement by not admitting him to the graduate school. 

A federal district court examined this case in light of contract the¬ 
ory, noting that for a breach to take place, the student must first es¬ 
tablish that a contract existed. Reviewing the evidence, the court found 
no such agreement between the applicant and the University, as the 
student was never admitted to the graduate school. The court reasoned 
that the student had no basis for relying on a presumption of admis¬ 
sion, particularly in light of the fact that the professor advising him 
had, on numerous occasions, encouraged him to apply elsewhere. The 
court found that the student's "contract claim is so lacking in plau¬ 
sibility that no reasonable fact finder could reach a verdict," 55 in the 
student's favor. 56 

In a similar case, a pre-nursing student at the University of North 
Carolina at Wilmington sought admission to the Bachelor of Science 
degree program in the School of Nursing. In Long us. University of North 
Carolina at Wilmington, 57 the student's application was denied and she 
filed suit alleging a breach of contract based on representations made 
by the university that her admission to the program would be guar¬ 
anteed if she completed the published requirements. She alleged that 
several faculty members had informed her that if she met the mini¬ 
mum GPA requirements, which she did, she would be admitted into 
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the bachelor's program. Records showed that she had been "repeatedly 
assured [by three of her faculty advisors] that [her] performance was 
such that [she] would be accepted without any complications." 58 

The University handbook stated, "admission to the School of Nurs¬ 
ing is dependent on university admission, recommendation of the Com¬ 
mittee for Student Affairs of the School of Nursing, approval of the 
nursing faculty, and meeting admission criteria, including the com¬ 
pletion of required prerequisite courses." 59 The Nursing Faculty By¬ 
laws did not grant any member of the faculty the authority to make 
a promise to students concerning admission to the school. A North 
Carolina appeals court, adhering closely to the institution's published 
policies, ruled that the evidence did not support the existence of a con¬ 
tract between the parties. The court held that even if faculty members 
had assured her she would be admitted upon successful completion 
of the minimum requirements, they had no actual authority to do so 
on behalf of the university. The court ruled: 

The handbook is unambiguous in stating that there is an application 
process and that admission to the School depends upon recommen¬ 
dation by the committee for student affairs of the School and ap¬ 
proval of the nursing faculty. There is no evidence contradicting the 
handbook. Thus any argument that the plaintiff could reasonably 
have believed that the faculty members with whom she spoke had 
apparent authority to grant her admission is simply not supported 
in this record. 60 

Once the reviewing court has recognized a contract, the question 
of whether a breach of the agreement has occurred must be addressed. 
The court's response to this question will often depend on a review 
of written records and the actions of the parties. For example, in Na- 
thanson v. Medical College of Pennsylvania, 61 a medical student was ac¬ 
cepted and began attending classes, but complaints of muscle spasms 
stemming from an automobile accident led her to request a one-year 
leave of absence. While on the approved leave, the student applied 
to other medical schools, without indicating she was currently enrolled 
at the medical college. When she received acceptance from the med¬ 
ical school at Georgetown University, she paid a deposit to hold her 
place. 

The medical college discovered the student had been admitted 
to Georgetown, contacted the university, and Georgetown withdrew 
its offer of admission, stating in the letter that the acceptance was nul¬ 
lified if she was already enrolled in another medical school. The med¬ 
ical college then expelled the student, but later reversed this decision 
and advised her of her readmission. 

The student then informed the medical college she would not at¬ 
tend because the institution would not accommodate her disability. 
When she applied to other schools, she was not accepted, and she filed 
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suit against the medical college, arguing that the medical school at¬ 
tempted to prevent her from receiving a degree by refusing to make 
its facilities acceptable for her disability and by precluding her from 
gaining admission elsewhere. 

A federal district court recognized the contractual relationship 
between the student and the medical college. The court found that 
the student had accepted the college's offer of admission by taking 
more action than simply paying a deposit: she completed the orien¬ 
tation process, signed the Honor Code, registered for classes, and at¬ 
tended for several days. Thus, the court concluded that the student 
had entered into a contract with the medical college and that the in¬ 
stitution had an interest in her attendance. As a consequence, the med¬ 
ical college was justified when communicating with Georgetown to 
protect its contractual interest in her attendance. 

Ironically, in a later case against Georgetown University brought 
by the same student, the court applied contract theory and ruled in 
favor of the student. In Nathanson v. Georgetown University, 62 the stu¬ 
dent filed a breach of contract suit against Georgetown for rescinding 
her admission after learning she was enrolled at another medical school. 
The university contended that the student did not have an enforce¬ 
able contract because the university's offer of admission was condi¬ 
tioned on the policy that the offer is nullified if the student has already 
matriculated elsewhere. 

The federal district court, based on its interpretation of the letter 
sent to the student, reasoned that the institution's offer is nullified 
only if the student has enrolled and matriculated in another institu¬ 
tion for the current academic year. The court found a contract existed 
between the parties once the institution notified the student of accep¬ 
tance and accepted her initial deposit. Having established that a con¬ 
tract existed and that the terms of the contract were manifest in the 
letter of acceptance, the court concluded Georgetown breached this 
contract by failing to admit her. 

An Illinois appeals court found a contract to admit in existence 
in Brody v. Finch University of Health Sciences, 63 Several students enrolled 
in a master's program in applied physiology based upon the medical 
school's policy of giving consideration for admission to students grad¬ 
uating from that program with a 3.00 GPA or better. The admissions 
office frequently notified candidates that if they obtained a 3.00 GPA 
or better in the master's program, their chances of gaining medical 
school admission were quite high, the dean of the medical school ex¬ 
pressed to the students that attaining a 3.00 GPA would be sufficient 
to gain admission to the medical school, and in past years most stu¬ 
dents successfully completing the master's program were admitted. 
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The students were offered admission to the medical school, which 
was later rescinded when the university decided, weeks prior to orien¬ 
tation, to limit to fifty the number of students entering medical school 
from the master's program. The students, who had each left full-time 
salaried positions, some relocating to Chicago for the program, filed 
suit for breach of contract and related claims under Illinois law. The 
trial court ruled that an implied contract existed between the students 
and the university that had been breached when the university refused 
to admit them to the medical program, and the university appealed. 

The Illinois appeals court affirmed the ruling of the trial court, 
noting that the relationship between students and institutions of higher 
education is contractual in nature, and that the terms of this contract 
are "generally set forth in the school's catalogs, bulletins, and bro¬ 
chures." 64 The court determined that an implied contract existed pred¬ 
icated on the factual circumstances surrounding the student's admission 
to the master's program. Among the factual circumstances creating 
the implied contract for admission to the medical school, the court 
noted the historically high acceptance rates of students from the master's 
degree program, the statements of the admissions office affirming a 
relationship between performance in the master's program and med¬ 
ical school admission, and the dean's announced intention to use the 
master's program as an admission's alternative for "students who oth¬ 
erwise might not meet criteria for acceptance into medical school to 
give them an opportunity to prove themselves capable of undertaking 
a medical school curriculum." 65 

In order to ascertain the existence of a breach of contract, the stu¬ 
dents in Brody had to establish, "in addition to the existence of a valid 
and enforceable contract, (1) plaintiffs' performance of the required 
conditions; (2) defendant's breach; and (3) damages as a result of 
defendant's breach." 66 The court ruled that the students had satisfied 
these requirements, holding that the university had breached an im¬ 
plied contract to admit the students when it arbitrarily and capriciously 
changed the acceptance rate of students from the master's program 
weeks before the orientation for the new term. The court also noted 
that the students had been injured as a result of the university's breach 
of contract, "including terminating their employment; breaking their 
rental leases; purchasing airline tickets, vehicles, and furniture; leas¬ 
ing new living quarters; and jeopardizing their personal relationships." 67 

Grades 

Students who dispute grades and grading policies have been largely 
unsuccessful in establishing a contract or in convincing a court to ex¬ 
ercise close scrutiny of the institution's practices in order to assess 
whether a breach of grading practices has occurred. One illustration 
of this principle is Essigmann v. Western New England College, 68 in which 
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a law student at a private institution was not permitted to graduate 
because his cumulative grade point average did not meet the mini¬ 
mum requirements for degree conferral. The student's grade point av¬ 
erage was reduced by the average of a failing grade in an elective course 
that had been removed from the curriculum and he subsequently could 
not repeat. He had failed other courses, and successfully repeated them, 
but because he could not repeat the elective course that failing grade 
caused his cumulative average to fall below the acceptable threshold. 
He filed suit, alleging that the university's grading procedures were 
a violation of an implied contract between student and institution. 

A Massachusetts appeals court ruled that the college was not in 
violation of the implied contract. An implied contract is one in which 
the parties manifest their mutual contractual obligation through ac¬ 
tions and documentary evidence that supports a presumption of a con¬ 
tract. The court reasoned that although the catalog did not include 
a specific grading policy concerning the averaging of failing grades, 
the grade reports issued by the university each semester compensated 
in terms of the contract. At the end of each semester, students received 
a grade report including the student's cumulative grade point aver¬ 
age and any probationary status. 

Thus, the court concluded, the absence of the grading policy in 
the catalog was compensated for by the grade reports, which gave 
students the opportunity to calculate the grades necessary to obtain 
the degree. 

In Davis v, Regis College ,® a nursing student was removed from 
and failed the clinical portion of a course due to substandard perform¬ 
ance as evaluated by faculty members. This caused the student to fail 
the entire course, his cumulative grade point average fell below the 
college requirements, and he could not advance to his senior year un¬ 
til passing the course and restoring his GPA. He filed suit arguing 
that the grading policy was a form of arbitrary punishment, while the 
college insisted that the grade was an academic judgment on the part 
of the institution. 

A Colorado appeals court first noted that although the relation¬ 
ship between the student and college "is grounded in contract, indi¬ 
cating some kind of reciprocal relationship," 70 the judiciary will not 
interfere with an institution's academic evaluation of its students with¬ 
out evidence that a decision was made arbitrarily, capriciously, or in 
bad faith: Most courts have long refrained from interfering with the 
authority vested in school officials concerning matters of academic eval¬ 
uation, including the awarding of grades and the establishment of aca¬ 
demic standards." 71 

The court looked to the clinical records and found that the student's 
performance had been below average in several instances, as well as 
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that he had been unprepared and unprofessional on occasion. Because 
the student did not present evidence that the decision was made in 
violation of the academic contract, and because of the clarity of the 
clinical records concerning his performance, the court ruled in favor 
of the college. 

Susan M. v. New York Law School 72 is another example of the 
judiciary's reluctance to intercede in grading matters. A New York 
appeals court ultimately overturned the lower court's decision, but 
the case merits examination as it represents judicial intervention later 
rebuffed for its intrusion into academic decisions. 

In Susan M., a law student was dismissed because her cumula¬ 
tive grade point average fell below minimum requirements. Univer¬ 
sity policy emphasized that students who maintained a "C" average 
while on probation would not be dismissed. That the student was given 
zero points on a question that constituted 30% of an examination yet 
still received a "D" in the course indicated to the court that her other 
responses were of some merit. The court noted "If the possibility of 
arbitrary grading is accepted, and assumed here as a fact, it would 
have to be plausible for petitioners to argue that she would have re¬ 
ceived a "C+" had her essay been rationally graded," 73 and ultimately 
concluded that the issue was not "the quality of petitioner's answer, 
but the rationality of the professor's grading." 74 The court remanded 
the case to the law school for re-examination of the student's responses. 

A New York appeals court, however, subsequently overturned 
this decision, adamantly expressing the importance of judicial defer¬ 
ence. The court acknowledged that there are rare instances in which 
courts may intervene in academic matters, these must be based on 
arbitrary and capricious action on the part of the institution, and that 
this standard is rarely met. Citing Ewing, the court ruled: 

As a general rule, judicial review of grading disputes would inap¬ 
propriately involve the courts in the very core of academic and ed¬ 
ucational decision making. Moreover, to so involve courts in assessing 
the propriety of particular grades would promote litigation by coun¬ 
tless unsuccessful students and thus undermine the credibility of 
the academic determinations of educational institutions. We conclude, 
therefore, that, in the absence of demonstrated bad faith, arbitrari¬ 
ness, capriciousness, irrationality or a constitutional or statutory vio¬ 
lation, a student's challenge to a particular grade or other academic 
determination relating to a genuine substantive evaluation of the 
student's academic capabilities, is beyond the scope of judicial re¬ 
view. 75 

While judges are reluctant to intervene in grade appeal cases, courts 
will intervene when both contract and due process claims appear to 
implicate conduct that reflects callous disregard for the student's en¬ 
titlement and indifference to the institution's express policies. In such 
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a case, the student may allege a breach of contract predicated on in¬ 
stitutional policies and invoke a claim that the institution's decisions 
were made arbitrarily or capriciously. 

For example, in Sylvester v. Texas Southern University , 76 a law stu¬ 
dent received a "D" in a course, causing her class ranking to drop 
from first to third. If she had received a "C," she would have retained 
her rank in class. She orally protested her grade to the associate dean 
and then filed a written protest, to which the law school failed to re¬ 
spond. For a number of months thereafter, she continued to protest 
the grade both orally and in writing to the law school's academic stan¬ 
dards committee, without response. When she was near graduation, 
the professor in the course informed the student that her examination 
had been lost. Later, when ordered to find the examination, the pro¬ 
fessor located it. 

The university's regulations addressed grade disputes, noting that 
the appeals committee would review protested grades and that the 
dean's office would notify a student in writing of the subsequent de¬ 
cision. When the institution took neither action after a reasonable op¬ 
portunity to address the student's appeal, the student sued, seeking 
to enjoin the law school's graduation ceremony in order to preserve 
her right to appeal the grade. While the court did not restrain the grad¬ 
uation, it did order a review session, and the student flew to Houston 
to review the grade. The professor, however, had no answer key and 
no comparable answers for her to use in judging her responses to the 
examination questions. The court ordered the professor to pay her travel 
expenses, which he did not, and he did not appear at the next court 
session. 

The university agreed to have the committee review the student's 
examination. The committee, at first, did not possess an answer key, 
although the professor swore he had supplied one, and the committee 
chair later removed all student members from the committee, citing 
concerns that students should not become aware of the contents of 
other student examinations. The committee found no inconsistencies 
in its report. 

A federal district court found that the student was deprived of 
her right to procedural and substantive due process, noting that Texas 
Southern University has afforded a meaningful review to other stu¬ 
dent appeals and must provide the same benefit to the aggrieved: 
Governmental actions cannot be arbitrary. Having no basis for com¬ 
parison is arbitrary. Changing the committee on the chairman's ma¬ 
licious whim is arbitrary. Once the committee had been changed from 
the official, university-constituted form it was nothing but a mob. 
While it is true that the assignment of a test grade is a purely aca¬ 
demic evaluation, Sylvester [the student] is entitled to due process 
in that evaluation. TSU is a state institution, funded by tax dollars 


The Student-Institution Contract: 


31 



and operating in the public interest. TSU must adhere to procedural 
requirements like other state institutions. 77 

The court then ordered her grade changed to “pass" and that she 
share the position of valedictorian with the current holder, noting that 
the true nature of her grade would never be known and that the in¬ 
stitution, “had persisted in its inability to obey the Constitution, to 
follow its rules, to speak candidly, or to act responsibly." 78 Clearly, 
egregious abuse of discretion is necessary on the part of the institu¬ 
tion to engender judicial intervention in grade disputes brought by 
students. 

Academic Dismissals 

The preponderance of academic dismissal cases involves the al¬ 
leged denial of constitutional rights, specifically procedural or substan¬ 
tive due process guarantees of the Fourteenth Amendment. Many of 
these cases consider contracts to educate only in the limited sense that 
a student's due process rights are conditioned by the recognition of 
a property interest that may be defined in contractual terms. How¬ 
ever, in some instances, particularly in cases involving private insti¬ 
tutions not restricted by constitutional protections, students have argued 
contractual rights as a bar to academic dismissal. 

Foremost among those cases in which due process and contrac¬ 
tual rights are at issue in the application of academic standards is the 
case of Regents of the University of Michigan v. Ewing. 79 Ewing had en¬ 
rolled in a six-year special studies program of combined undergrad¬ 
uate and medical education, developed several academic deficiencies 
and failed the National Board of Medical Examiners' Examination 
(NBME). Following the failure, the promotion and review board of 
the institution voted to dismiss the student. 

The student alleged that the university had violated his consti¬ 
tutional rights as well as an implied contract by dismissing him with¬ 
out providing him an opportunity to retake the examination. The 
student's assertion of a contractual right was based on a university 
publication that stated that a qualified student would be given a sec¬ 
ond chance to take the test. 

The United States Supreme Court rejected the student's contrac¬ 
tual right to retake the NBME and determined that the focus of the 
student's claim was that the university had misjudged his fitness to 
remain a student. In its analysis, the Court's majority emphasized that 
truly academic decision making is uniquely the province of a faculty's 
professional judgment. 

Cautioning that judges should show great respect for this judg¬ 
ment, the majority emphasized that it should not be subject to over¬ 
ride "unless it is such a substantial departure from accepted academic 
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norms as to demonstrate that the person or committees responsible 
did not actually exercise professional judgment." 80 The Court concluded 
that the student's dismissal "rested on an academic judgment that is 
not beyond the pale of reasoned academic decision making when 
viewed against the background of his entire career at the University." 81 

The case of Pham v. Case Western Reserve University , 82 illustrates 
the application of the E wing precedent. In this case, a dental student 
was dismissed for poor academic performance several months prior 
to his graduation. The student had previously been enrolled in the 
dental program for three years at another institution, at which he was 
required to repeat his first year of study. He was later dismissed from 
this institution, and Case Western accepted him conditioned upon his 
repeat of the second year of study there. The student's subsequent 
academic and clinical performance was considered marginal during 
his tenure at the university, and he was notified of his deficient per¬ 
formance but allowed to continue his studies on academic review, a 
classification referring to students who failed to achieve a certain level 
of performance. 

His performance the following year was also judged deficient and 
he was again notified and later dismissed from the program. The stu¬ 
dent filed a complaint alleging, among other charges, that the univer¬ 
sity had breached its contractual obligation to him. The lower court 
ruled for the university and the student appealed. 

An Ohio appeals court, citing Ewing, sounded traditional judicial 
reservations with regard to the review of academic decisions. The state 
court recognized the nature of the relationship between student and 
institution as contractual, stating, "[wjhen a student enrolls in a col¬ 
lege or university, pays his or her tuition and fees and attends the 
school, the resulting relationship may reasonably be construed as be¬ 
ing contractual in nature." 83 However, the court noted that the 
institution's catalog contained a reservation of rights clause that spe¬ 
cifically allowed the university power to dismiss a student for any 
reason it deems pertinent, and found this sufficient to justify the 
student's expulsion: 

These regulations provide sufficient basis from which the university 
could dismiss a student whose academic and clinical performance 
was less than satisfactory, By accepting appellant into the dental pro¬ 
gram, CWRU did not agree to graduate him in spite of poor clinical 
performance. To the contrary, the university reserved the right to 
require withdrawal when it deemed necessary. In this case, the 
appellant's consistently poor academic and clinical performance was 
well documented and his dismissal was in accordance with regula¬ 
tions promulgated by the university. 84 

The court also found that a letter sent to the student indicating 
that his poor performance might jeopardize his upcoming graduation 
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and cause him additional tuition expense for the summer did not con¬ 
stitute an amendment to the contract terms. Rather, it simply restated 
the fact that the student's ability to graduate was in jeopardy accord¬ 
ing to the terms outlined in the institution's catalog. 85 

Following Ewing, judges have been reluctant to review academic 
judgments based upon the particular knowledge, experience, and ex¬ 
pertise of academicians and avoid intervening in such decisions un¬ 
less there is evidence of improper motive or ill will. 86 In those cases 
alleging violation of a contractual right involving students dismissed 
for academic deficiencies, judges have disregarded claims of a bind¬ 
ing unchangeable contract and have rejected a mechanistic application 
of the law of contract. 

For example, in Lyons v. Salve Regina College 87 the United States 
First Circuit Court of Appeals rejected a dismissed student's claim 
that the "recommendation" of an appeals committee was binding upon 
the dean of students and ruled that commercial contract law should 
not be rigidly applied to the student-institutional relationship. 

Similarly, in Watson v. University of South Alabama College of Med¬ 
icine , m a student dismissed from medical school for academic defici¬ 
encies after he failed four classes was unable to convince a federal 
court that his interpretation of the college bulletin constituted a con¬ 
tract that was breached by the university. The court adopted the 
institution's interpretation of the bulletin and found "the Plaintiff's 
contentions to be completely lacking in merit" and "frivolous," 89 and 
held that there was no breach of contract by the university. 90 

In several prominent cases, courts have addressed the policy state¬ 
ments on academic standards that were written in official institutional 
publications. In these cases, the courts have applied a standard of "rea¬ 
sonable expectation-what meaning the party making the manifestation, 
the university, should reasonably expect the other party to give it." 91 
While often acknowledging a contract between the parties, judges in 
academic dismissal cases typically interpret the contract language of 
the institution's publication in a manner which favors the institution 
and its officials, provided the institution has substantially complied 
with its own procedures for academic dismissals. 92 

For example, in Sofair v. State University of New York, 93 a former 
medical student claimed that his dismissal was in violation of express 
and implied contractual duties. The student relied on sections of the 
medical college student handbook in contending that the institution 
acted "contrary to and in violation of its own rules and regulations 
regarding the status of its students." 94 A New York appeals court ruled 
that the student read "the handbook rules too narrowly," and held 
that "literal adherence to internal rules will not be required when the 
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dismissal rests upon expert judgment as to academic or professional 
standards and such judgments are fairly and nonarbitrarily arrived at." 95 

In Petock v, Thomas Jefferson University a student who was forced 
to withdraw from a medical program alleged that the university im¬ 
properly failed him in his family practice rotation, denied his request 
for a transfer of his internal medicine clerkship, gave him less than 
average and average scores in his pediatrics rotation, and denied his 
reapplication for readmission based upon his age. He charged that 
he signed an agreement to withdraw from the university under du¬ 
ress, and argued that the university breached express and implied con¬ 
tractual obligations in the course of the withdrawal, including 
allegations that he was evaluated and graded arbitrarily and capri¬ 
ciously in violation of his contractual rights as a student. 

The United States District Court, in addressing these claims, ruled 
that the student had failed to meet the burden of showing that his 
academic evaluations were not rationally determined based on the qual¬ 
ity of his work and noted that "Witness after witness revealed the stan¬ 
dard academic criteria the defendants used to evaluate the plaintiff's 
work, and the standard administrative policies and procedures the 
defendants used in processing and recording the plaintiff's grades and 
evaluations." 97 

The court dismissed his contract claims, looking to the four corn¬ 
ers of the withdrawal agreement he entered with the university. In 
the court's view, the student's claim of contract breach against the in¬ 
stitution was not cognizable because he entered into an agreement 
with the university that clearly stipulated the terms of his withdrawal, 
and both parties agreed upon these terms. 

Eiland v. Wolff 8 is illustrative of another instance in which judicial 
abstention played a role in resolving a student's contract claim based 
on academic dismissal. In this case, a medical student at a public in¬ 
stitution alleged that he had successfully completed all requirements 
for graduation with the exception of one four-week elective course 
that he had failed but had not been allowed to retake. He asserted 
that he was prevented from completing his academic coursework and 
threatened with denial of his degree due to bias against him, and filed 
suit arguing that the actions of the university were arbitrary and a 
breach of his contractual rights. The institution's catalog contained spe¬ 
cific language permitting the university a wide discretion in deter¬ 
mining the academic and other qualifications necessary to confer the 
degree. 

A Texas appeals court first sounded traditional reservations with 
regard to the review of cases involving academic dismissals. Citing 
Ewing, the appellate court noted that the United States Supreme Court 
has allowed judges considerable deference to academia with regard 
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to judicial review. In addressing the student's contract claims/ the court 
acknowledged that the context of the relationship between students 
and private institutions is contractual, but found this not necessarily 
the case for students of tax-supported institutions: 

Education at a public university, on the other hand, involves a ben¬ 
efit bestowed by the State upon its citizens. Thus, a contractual re¬ 
lationship need not necessarily be logically inferred to exist between 
a student and a State-supported institution." 

Thus, the court dismissed the student's contract claims and re¬ 
versed the ruling of the lower court, but stated that even if the catalog 
did constitute a contract, the university's use of a contract disclaimer 
and the reservation of rights clause precluded the existence of an en¬ 
forceable contract: "A basic requisite of a contract is an intent to be 
bound, and the catalog's express language negates, as a matter of law, 
an inference of such intent on the part of the university." 100 

In another contract case involving the university's specific reser¬ 
vation of rights in institutional publications, a student was accepted 
into a special program for economically disadvantaged and minority 
students who could not meet the minimum requirements for admis¬ 
sion to medical school. In Betts v. Rector & Visitors of University of Vir¬ 
ginia, 101 the student participated in the special program, but eventually 
fell below the specified academic grade point average although given 
opportunities for redress by the university. The university, which ex¬ 
plicitly reserved the right to evaluate potential medical students, off¬ 
ered the student another opportunity to enter medical school through 
a revised program, which he declined. 

The student then filed suit for breach of contract as well as vio¬ 
lation of the Americans with Disabilities Act (ADA), the Rehabilita¬ 
tion Act (RA), and his due process rights. The United States District 
Court dismissed his claims under the ADA and RA, and found no 
instance where the university did not provide him adequate due pro¬ 
cess, especially in light of the several opportunities afforded him by 
the institution. In addressing his contract claim, the court looked to 
the specific language of the reservation of rights clause, and held that 
it negated any contract and precluded a judgment in favor of the stu¬ 
dent. 

However, a student's reasonable reliance on the express terms 
of an institution's policy handbooks can favor the student's contract 
claims, particularly when the handbook is the official catalog or bul¬ 
letin and the policy is specific in relation to the academic policy. In 
University of Texas Health Science Center v. Babb, 102 a nursing student 
dismissed for poor grades under provisions of a new college catalog 
sought a temporary injunction to permit her to resume classes. She 
contended that the 1981 catalog, with its new requirement, should not 
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apply to her since she originally entered the school under a 1979 cat¬ 
alog that did not contain a similar restriction. The trial court agreed 
and issued an injunction against the university. The university appealed, 
claiming that "rigorous standards of contract law should not be ap¬ 
plicable in construing provisions of a student manual." 103 The appeals 
court reaffirmed the student's view and held that "a school's catalog 
constitutes a written contract between the educational institution and 
the patron, where entrance is had under its terms." 104 

The specific terms of the academic contract can be amended by 
mutual assent of the parties, i.e. the student and the university. In 
Bleicher v. University of Cincinnati College of Medicine, 105 a medical stu¬ 
dent was dismissed after failing pharmacology. The student was en¬ 
rolled in a special program in which students were permitted to 
complete a two-year curricular requirement in three years. He was 
given an opportunity to substitute his National Board of Medical Ex¬ 
aminers (NBME) pharmacology score for his final examination. 

A remedial class was offered during the next summer term, but 
the student declined to enroll in it. His NBME score proved inade¬ 
quate, and the student then asked to take the final examination of the 
remedial pharmacology class offered the following term, in which stu¬ 
dents had already taken their mid-term exam. He was granted per¬ 
mission, but was required to take both the mid-term and final in the 
same time period allotted the other students for the final examination. 
He did not pass this examination, was dismissed from the university, 
and filed suit alleging breach of contract. The lower court ruled in fa¬ 
vor of the university and the student appealed. 

An Ohio appeals court held that the relationship between the stu¬ 
dent and the institution is contractual in nature, the terms of which 
are to be found in statements published by the university, but that 
the terms of that contract can be altered if the involved parties agree: 
"Where the contract permits, the parties may alter its terms by mu¬ 
tual agreement, and any additional terms will supersede the original 
terms to the extent the two are contradictory." 106 

The court found that it was reasonable to conclude that the stu¬ 
dent and the university agreed to substitute the NBME score for the 
final examination in pharmacology, and this agreement superseded 
the provisions published in the university guidelines and altered the 
terms of the contract. The court concluded that, under the new con¬ 
tract, the student did not meet the standards required to remain in 
good standing. 

The Bleicher opinion was cited in Elliot v. University of Cincinnati, 107 
in which a doctoral student in music was dismissed for failure to pass 
comprehensive examinations and filed suit alleging that the univer¬ 
sity violated its own rules as set forth in the handbook. An Ohio ap- 


The Student-Institution Contract: 


37 



peals court ruled for the university, holding that the standard of ju¬ 
dicial review in academic matters is deference to the authority of the 
university, absence evidence that the institution's representatives acted 
“arbitrarily and capriciously/' 108 

In Harris v. Adler School of Professional Psychology, 103 the court re¬ 
affirmed a reluctance to review academic decisions, but noted that 
courts will review whether school authorities were arbitrary or capri¬ 
cious in cases involving dismissal for academic reasons. Two students 
were dismissed from a doctoral program in psychology for failing their 
qualifying examinations. They filed suit against the institution for breach 
of contract by designing and administering a doctoral examination 
that, in their opinion, was invalid as a means of measuring a student's 
knowledge of the subject matter. The Court of Appeals of Illinois ac¬ 
knowledged students' rights to bring suit for breach of contract, but 
noted that these claims failed to move the argument sufficiently out 
of the realm of judicial deference: 

Plaintiffs allegation of arbitrariness and capriciousness did not trans¬ 
form the essential issue of the adequacy of academic examinations 
into a nonacademic issue: in order to rule, the court would have to 
determine whether the subject matter of the examinations tested (1) 
knowledge of the first-year course as opposed to second-year cour¬ 
ses and (2) basic foundations of psychology. This court will not re¬ 
view school examinations or courses. 110 

In some instances, judges have ruled that institutional catalogs 
and bulletins do not constitute binding contractual agreements. In Love 
v. Duke University , 1U a doctoral student at Duke University failed to 
perform satisfactorily and was subsequently dismissed. He filed suit 
alleging that the university breached a contractual agreement with him 
that was clearly specified in the university bulletin. 

The United States District Court echoed the familiar sentiment 
of judicial deference to academia, noting, “Since academic dismissals 
are wholly discretionary, great deference must be given to these de¬ 
cisions." 112 The court further found that no contract existed between 
the student and the university, particularly because “the academic bul¬ 
letin is not a binding contract." 113 Interestingly, however, the court 
ruled in favor of the university on the basis that the student did not 
perform to the level of the guidelines delineated in the bulletin, so 
although the bench found no contract in existence, it looked to the 
specific language printed in the university publication to support its 
decision. 

In Pacella v. Tufts University School of Dental Medicine 114 a dental 
student was dismissed for failing to perform at acceptable academic 
levels. He filed suit, alleging breach of contract for the university's 
failure to abide by its dismissal procedures in the university hand¬ 
book. The United States District Court hesitated to affirm the notion 
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that the university's handbook constitutes a contract between student 
and institution. In reviewing non-academic case law and noting that 
the university did not negotiate the terms of the handbook with the 
student and retained a unilateral right to make changes without no¬ 
tice, the court found that the terms of the handbook did not create 
a binding contractual agreement. 

The court ruled: "As the provisions of the Handbook are not ex¬ 
press terms of a contract between Tufts and Pacella, Tufts need only 
show that its dismissal of Pacella was neither arbitrary or capricious." 115 
The court reasoned that the student did not provide any evidence of 
bad faith or improper motive on the part of the university and dis¬ 
missed the contract claim. 116 

Disclaimers of Obligation 

In Southwell v. University of the Incarnate Word, 117 the Texas Court 
of Appeals held that the catalog did not constitute an express contract 
due to the inclusion of a reservation of rights clause. However, the 
court found that although an express contract was not created, an im¬ 
plied contract existed between students and private institutions. In 
the court's view, when a college or university impliedly agrees to pro¬ 
vide education and ultimately a degree in consideration of the student's 
willingness to abide by university rules, a contract exists: 

The college or university's policies and requirements must logically 
define the specific terms of such a contract. And, in the absence of 
a binding catalog, the student agrees that those terms are subject 
to change throughout the course of his or her education. 118 

The court found, however, that the student did not adequately 
abide by the university's academic regulations and dismissed her con¬ 
tract claim. Although college and university catalogs have been widely 
construed by the judiciary as binding contracts, the Southwell decision 
suggests that a reservation of rights disclaimer in the university cat¬ 
alog negates the student's reliance on the terms and conditions of a 
binding contract and grants the institution the authority to make uni¬ 
lateral changes under the terms of an implied contract as long as stu¬ 
dents are given adequate notice of the change. 119 

Similarly, in Tobias v. University of Texas at Arlington, 120 a Texas 
appellate court ruled that disclaimer language in the university cat¬ 
alog negated any contractual relationship between student and insti¬ 
tution. A nursing student who twice failed a required nursing course 
filed suit after exhausting grade appeal procedures after each failing 
grade was received. Failure to pass this required course resulted in 
the preclusion of his graduation from the program, and in each instance, 
a chain of faculty and administrators reviewed his case and found that 
the grade should remain unchanged. The student filed suit, contending 
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that the university catalog was a contract that endowed him with rights 
not provided by the university, and cited University of Texas Health 
Science Center v. Babb 121 as authority. 

The appellate court, however, differentiated Babb, noting that in 
that case, the catalog contained an express statement that allowed a 
student who started an academic program under the terms of a spe¬ 
cific catalog to complete the program under those terms. In the instant 
case, however, the college catalog contained an express statement ne¬ 
gating the contract between student and institution by stating “the 
provisions of this catalog do not constitute a contract, express or im¬ 
plied, between any applicant, student, or faculty member and The Uni¬ 
versity Of Texas at Arlington or the University of Texas System.” 122 

Thus, since a basic requirement of a contractual relationship is 
intent to be bound, the express disclaimer in the university bulletin 
negated the college's intent to create a contract with the student. 

Suits Against Private Institutions 

Because constitutional due process protection does not extend to 
students at private universities, students at these institutions must 
often base their grievance with academic decisions on a breach of con¬ 
tract theory. In Govan v. Trustees of Boston University, 123 a doctoral stu¬ 
dent in psychology completed her coursework and took a leave of 
absence to pursue a clinical internship. Upon return, the student thrice 
failed her qualifying examination, representing the two opportunities 
usually afforded students and an additional session provided by the 
university due to her status as a member of the armed forces at a dis¬ 
tance from the university. 

She was terminated from the program, and several years later re¬ 
quested readmission to complete her doctorate. Her request was de¬ 
nied, and she filed suit alleging differential treatment on the basis of 
her ethnicity and breach of contract for not providing her a hearing 
during the termination process. 

The United States District Court found that the breach of contract 
suit would require the student to demonstrate that a contract existed, 
that the university breached it, and that she suffered injury as a result 
of the breach. In dismissing her claim, the court found that she failed 
to meet the burden to produce evidence supporting a contractual ob¬ 
ligation on the part of the institution. 

A Ph.D. student in industrial engineering at a private institution 
who failed in her dissertation defense filed suit against the university. 
In Swartley v. Hoffner, m the student argued that the university breached 
its contractual arrangement with her in three ways: 1) The university 
failed to educate her; 2) The university breached its written contract 
by denying her a Ph,D. degree after her oral defense; 3) The university 


40 


Contract Law and the Student-University Relationship 


breached its contract in denying her the opportunity to revise and re¬ 
submit her written dissertation after the committee voted not to award 
her the degree. She also claimed that the actions of the committee were 
arbitrary and capricious. The lower court ruled in favor of the uni¬ 
versity and the student appealed. 

In addressing her claim that the university failed to educate her, 
the Superior Court of Pennsylvania noted that this was a case of first 
impression in Pennsylvania. The court noted that the relationship be¬ 
tween a student and a private institution is grounded in contracts, 
and that: 

Based upon the prior statements of our court, as well as the learned 
decisions of other courts, we now hold that the relationship between 
a private educational institution and an enrolled student is contrac¬ 
tual in nature; therefore, a student can bring a cause of action against 
said institution for breach of contract where the institution ignores 
or violates portions of the written contract. 125 

The court found her claim without merit, however, as she failed 
to describe a provision of the education contract that linked the actions 
and obligations of the members of her committee with the contractual 
relationship between the university and students: 

Given that the contract between the university and its students is 
comprised solely of the written materials provided to the students, 
appellant's contention that failure to carry out their duties as com¬ 
mittee members cannot stand unless linked to the written policies 
of the university. 126 

The court similarly dismissed the student's other contract claims, 
noting that she failed the burden to present evidence of how the uni¬ 
versity breached any specific written contract provisions found in the 
catalog. In addressing her claim that the committee had acted arbitrar¬ 
ily, the court cited Ewing , noting the wide breadth of judicial defer¬ 
ence to academia and found that the committee was not motivated 
by bad faith or ill will: “it is clear to this Court that the committee 
members made their decisions based on purely academic reasoning- 
the kind that we find beyond our competence to question or chal¬ 
lenge.'' 127 

Degree Requirements and Degree Award 

As in cases involving academic dismissal, judges are reluctant 
to intervene in academic decisions that involve changes in degree re¬ 
quirements or award of degrees. Academic requirements for award 
of a degree, however, may not always be clearly defined or equitably 
enforced. Controversies that arise over the student's reliance on ex¬ 
press or implied degree requirements have come under judicial scru¬ 
tiny in many recent decisions, and, although judges continue to be 
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deferential to academic decision making, fundamental fairness appears 
to be a guiding concern for judicial review. 

A representative case involving degree requirements is Olsson v. 
Board of Higher Education . 178 A graduate student, who failed the required 
comprehensive examination and was precluded from graduation, ar¬ 
gued that he had relied upon a misleading statement made by a pro¬ 
fessor regarding the grading procedures for the examination. The 
student contended that he had been assured a passing score required 
answering at least three of five questions, when the actual criteria was 
four of five correct responses. 

The student stated that he had allocated his time in taking the 
examination in reliance on this statement and argued that he had 
achieved a passing score under that criterion. Although the university 
declined to change his score, it offered to allow him to retake the ex¬ 
amination. He rejected this compromise and filed suit, winning a judg¬ 
ment for award of the degree in both the trial court and an intermediate 
appellate court. A New York appeals court, however, reversed these 
decisions, articulating traditional concerns about judicial intervention 
in academic decision making and cautioning against judicially ord¬ 
ering the award of a degree unless confronted with "the most egre¬ 
gious of circumstances ." 129 

With regard to the relationship between the student and institu¬ 
tion, the state appellate court ruled that "the essence of the implied 
contract is that an academic institution must act in good faith in its 
dealing with its students ," 130 and found that in this case, the college 
acted in good faith and fulfilled this obligation when it offered the 
student an opportunity to retake the examination. The court stated: 

This judicial reluctance to intervene in controversies involving aca¬ 
demic standards is founded upon sound considerations of public 
policy. When an educational institution issues a diploma to one of 
its students, it is, in effect, certifying to society that the student pos¬ 
sesses all of the knowledge and skills that are required by his chosen 
discipline. In order for society to be able to have complete confidence 
in the credentials dispensed by academic institutions, however, it 
is essential that the decisions surrounding the issuance of these cre¬ 
dentials be left to the sound judgment of the professional educators 
who monitor the progress of their students on a regular basis. In¬ 
deed, the value of these credentials from the point of view of society 
would be seriously undermined if the courts were to abandon their 
long-standing practice of restraint in this area .. . 131 

As Olsson demonstrated, the judicial award of an academic di¬ 
ploma is an extreme remedy. Even where the institution imposes new 
requirements for award of the degree, judges typically adopt a pre¬ 
sumption that the new requirements are appropriate, provided the 
requirements are shown to bear a reasonable relationship to valid in- 
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stitutional purposes. For example, in Mahavongsanan v. Hall, 132 a fed¬ 
eral appeals court adopted the view that requiring a graduate student 
to pass a comprehensive examination as an additional requirement 
for a Master's degree was a "[reasonable academic regulation within 
the expertise of the university's faculty." 133 The student claimed the 
requirement was not part of the original catalog under which she had 
first enrolled. Addressing the contract claim, the court stated that "im¬ 
plicit in the student's contract with the university upon matriculation 
is the student's agreement to comply with the university's rules and 
regulations, which the university clearly is entitled to modify so as 
to properly exercise its educational responsibility." 134 

The reluctance of appellate courts to sanction remedies involving 
the award of a degree is illustrated in Mendez v. Reynolds, 135 in which 
a number of community college students were precluded from grad¬ 
uation due to a change in program requirements. Prior to 1996, the 
college required students in its bilingual education program to pass 
a writing assessment test in order to enroll in a final English course 
required for graduation. Any student failing the writing assessment 
could not enroll in the final English course, and as a result was not 
eligible for graduation. 

Based on the recommendations of a group of educators, the col¬ 
lege began a waiver system that allowed students who failed the writ¬ 
ing test an optional course of study that would qualify them to enroll 
in the final English course and graduate. One year later, however, the 
college governing board rescinded the waiver program and returned 
to the mandatory passage of the writing assessment as a prerequisite 
for graduation. As a consequence, students who participated in the 
waiver system were not eligible for graduation. The students filed suit, 
seeking a temporary injunction that would allow them to graduate. 

A New York court examined the case in light of contract law, found 
the students in compliance with regulations for graduation, and man¬ 
dated their graduation: 

The obvious unfairness in changing the degree requirements im¬ 
mediately before graduation is manifest. The relationship between 
student and university is one based on an implied contract. Clearly, 
no party to a contract may in good faith unilaterally and materially 
alter the contract when the other party has substantially performed 
all its obligations. 136 

On appeal, however, the state appeals court reversed this deci¬ 
sion, noting that only the City University Board of Trustees had the 
express power to change graduation and course requirements and find¬ 
ing the administration of the community college had no such express 
authority. Citing Olsson, the court ruled "it would contravene public 
policy to force an institution of higher learning to award degrees where 
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the students had not demonstrated the requisite degree of academic 
achievement." 137 

The court found no arbitrary or capricious action on the part of 
the City University Board of Trustees, and further opined that those 
students who had participated in the waiver system, but who had com¬ 
pleted the final English course, would be in an even better position 
to pass the written assessment test. In an effort to achieve an equitable 
resolution of the students' complaint, the court mandated that the col¬ 
lege should provide tuition-free remedial assistance to students who 
were affected by the change in requirements. 

Courts have consistently sustained an institution's reservation of 
authority to modify degree requirements provided students are given 
adequate notice of the change. In Crabtree v. California University of Penn¬ 
sylvania, 138 a graduate student in a post-masters degree certification 
program for psychologists filed suit to prevent the university from 
requiring her to complete a 1000 hour internship as a prerequisite to 
graduation. 

At the time of the student's enrollment, the program required the 
completion of specific courses, passage of comprehensive examinations, 
and a 540-hour internship. This catalog also contained statements that 
the university reserved the right to alter requirements, students were 
responsible for meeting all requirements and students must stay abreast 
of any changes. The university changed the internship requirement 
during the student's tenure, and the student filed suit, arguing that 
the catalog at the time of her enrollment constituted a contract and 
that she should be held to its 540 hour standard. The lower court ruled 
for the university and the student appealed. 

A Pennsylvania appeals court refrained from deciding whether 
the institution's catalog represented a binding contract. It asserted, 
however, that if it were, the catalog clearly stated that the university 
reserved a right to make appropriate changes to its curriculum and 
that it was the responsibility of the student to stay informed of any 
changes. The court determined that the student was given notice of 
the modifications in the requirement through announcements at grad¬ 
uate student meetings and the publication of a new manual and catalog. 

The court held that the "language in the catalog gave the univer¬ 
sity the right to alter its certification requirements. Therefore, even 
if the catalog is viewed as a contract, the university's decision to in¬ 
crease its certification requirements would not constitute a breach." 139 

Similarly, in Bruner v. Peterson, 140 a nursing student received low 
grades in a number of courses, as well as a failing grade in a clinical 
course, but was permitted to repeat the course if he enrolled and 
achieved the grade of "C" in a critical thinking course. The student 
contested this requirement and filed suit for breach of contract. The 
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college's catalog included a statement that it created no contractual 
obligation between student and institution; but merely served as a 
reference guide. 

The catalog also included a clause reserving the right of the uni¬ 
versity to make such changes to its curriculum, fee schedule, and other 
academic and administrative requirements as it deemed necessary. 
The Supreme Court of Alaska declined to decide whether the catalog 
constituted a contract, but noted the statements made within the cat¬ 
alog reserved the right of the university to impose additional require¬ 
ments upon students on an individual basis: 

The catalog and handbook do not promise that Bruner's require¬ 
ments for graduation will be limited to those classes listed as required 
for his major. Instead, they explicitly state that further academic con¬ 
ditions may be imposed on a student who fails a class. Therefore, 
the committee acted in accordance with the provisions of the course 
catalog and student handbook when it evaluated Bruner's academic 
record to determine what conditions of re-enrollment were neces¬ 
sary to ensure his successful completion of the program. 141 

In a nod toward judicial deference to the institution, the court 
stated that “The faculty is in the best position to determine how to 
help the student succeed and must have the discretion necessary to 
maintain the integrity of the curriculum and the degree.'' 142 

In Bindrim v. University of Montana,' 113 the Supreme Court of Mon¬ 
tana found an implied contract between the student and the institu¬ 
tion that was breached by the student when he failed to complete an 
additional requirement for the degree. The student, who transferred 
into the university seeking a degree in music, alleged that upon en¬ 
trance to the university, he was assured he would not be required to 
take any additional education courses. 

He subsequently enrolled in a music course and discovered he 
would be compelled to pass a piano function examination as part of 
the course requirements. The student did not take the examination, 
arguing that it was not mentioned in the catalog, and was given an 
incomplete grade which later became a failing grade based on his con¬ 
tinuing refusal to take the examination. 

The university catalog contained a statement reserving the right 
of the university to change rules and regulations, as well as alter course 
content, and that any changes were applicable to prospective students 
as well as those currently enrolled. In response to the student's claim 
of a contract breach, the Supreme Court of Montana held that the stu¬ 
dent had not fulfilled his portion of the implied contract when he did 
not meet the conditions the university mandated as prerequisites for 
the degree and was therefore ineligible for graduation. 
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With regard to the university's reservation of rights statement, 
the court found no evidence that the institution "abused its discretion 
in setting the criteria contained in the catalog or reserving the right 
to change those criteria." 144 The student asserted that the university 
had breached a covenant of good faith and fair dealing implied in the 
contract. In addressing this issue, the court emphasized that the ob¬ 
ligation imposed upon the university in the contract is to "act reason¬ 
ably" 145 and ruled: 

This court has held that the minimal requirement for a breach of 
the covenant is arbitrary, capricious, or unreasonable conduct by the 
defendant that exceeded the plaintiff's justifiable expectation of rea¬ 
sonableness. Bindrim's justifiable expectation of reasonableness here 
was that upon fulfillment of the academic requirements set by UM 
and payment of all requisite fees, he would be awarded a Bachelor's 
degree in Education. Again, Bindrim did not fulfill the requirements 
for the degree even as he would have characterized them. We have 
held that the absence of a breach of contract can be a good indication 
that the defendant did not act unreasonably. We held above that 
UM did not breach the contract alleged, and Bindrim has made no 
other showing of an abuse of discretion by UM that exceeded his 
justifiable expectation. 146 

The judiciary may favor the student in cases where the student 
reasonably and justifiably relied on statements made in the catalog 
concerning course requirements and curricular policies. In University 
of Texas Health Science Center at Houston v. Babb, 1 * 7 a student enrolled 
in the nursing program under the terms of the 1979 catalog that spec¬ 
ified students whose grade point averages fell below a 2.0 would be 
placed on probation and the grade for courses repeated would be the 
final grade. The catalog also stated that students would be held to 
the requirements of the catalog under which they entered the institution. 

During her tenure, the student made "D" grades in two classes, 
and the 1981 catalog promulgated a new regulation that students who 
had accumulated more than "two Ds" would be terminated from the 
program. She filed suit, contending that she should be subject to the 
provisions of the catalog under which she entered the institution and 
not be bound by the new provision. The lower court issued air injunc¬ 
tion on her behalf, and the university appealed. 

A Texas appellate court ruled that the catalog created a binding 
contract between student and institution, and while the university is 
free to modify its academic standards, it expressly stated in the orig¬ 
inal catalog that students would be allowed to progress through the 
program under the terms of the catalog in effect at the time of their 
enrollment. 
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This case contrasts starkly with the aforementioned Bruner v, Pe¬ 
terson 148 and Crabtree v, California University of Pennsylvania, 149 in which 
courts denied student contract claims relative to changes in degree 
requirements in the catalog under which they enrolled. In both of these 
cases, the universities included explicit statements in the catalog re¬ 
serving the right to make appropriate modifications to the curriculum 
at their discretion, whereas in the instant case, the university explic¬ 
itly stated that the entering catalog would control. 

Academic decisions involving the conferral or withholding of de¬ 
grees fall well within the umbrella of protection offered by the doc¬ 
trine of judicial deference to the judgments of the institution. The 
judiciary is reluctant to review cases involving academic decisions re¬ 
garding degrees, and students are often unsuccessful in bringing suits 
to mandate the granting of or enjoin the withholding of a degree. 

Contract theory presents a viable framework for students to file 
suit, and courts frequently recognize the contractual relationship be¬ 
tween the student and institution, as well as the property interest in 
the degree that contract creates. However, students seldom prevail 
in these claims, as the judiciary, in cases involving award of the de¬ 
gree, favors the institution unless there is persuasive evidence that 
the institution has abused its discretionary authority. 

The case of Kraft v. William Alanson White Psychiatric Foundation 150 
illustrates the application of contract law as well as the tendency of 
courts to favor the institution when the award of a degree is the re¬ 
quested relief. In this case, a student was enrolled in a post-graduate 
continuing education program at the institution. The program included 
three essential components: attendance of weekly lectures, assigned 
reading, and presentations of case materials involving clinical work. 
Based on clinical reports, the coordinating committee in a unanimous 
decision informed the student that he would not receive a certificate 
because his clinical performance was unsatisfactory. 

The institution's catalog in effect at the time of his enrollment stated 
a "certificate is awarded upon successful completion of the program" 
and "student progress and personal conduct in each program is mon¬ 
itored by the ... selection committee, which advises students of their 
status. This may include dismissal from a program where perform¬ 
ance is judged to be inadequate or unethical." 151 The student filed suit, 
alleging that his participation and attendance afforded him a contrac¬ 
tual right to a certificate. He argued that a contract was formed with 
the institution when he was accepted, and the contract assured that 
he would receive a certificate if he completed all scheduled courses 
and the required number of hours of clinical cases during the program. 

The District of Columbia appeals court, acknowledging a contrac¬ 
tual relationship between the student and institution, found that the 
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student had notice of the catalog's provisions concerning the evalu¬ 
ation process. The court ruled that the catalog conditioned the award 
of a certificate on successful completion of all three components, not 
simply regular attendance and completion of assigned reading mater¬ 
ials. Because the student failed to satisfactorily complete the clinical 
component, the institution did not breach the contractual terms by 
declining to award the certificate. 

Declining to "intrude in academic decision making," 152 by exam¬ 
ining the accuracy of the faculty's evaluation of the student's clinical 
performance, the court noted: 

Whether his clinical supervisors were accurate in their evaluations 
of his clinical work is not a question for the court. An academic judg¬ 
ment of school officials that a student does not have the necessary 
clinical ability to perform adequately and was making insufficient 
progress toward that goal is a determination calling for judicial def¬ 
erence. 153 

In a similar case, Clifton-Davis v. State of Oklahoma, 154 a student 
enrolled in a therapeutic recreation program completed all course- 
work with satisfactory grades, but failed to successfully complete a 
fourteen-week internship required for graduation. She had been placed 
in an internship site, but was removed due to unsatisfactory perform¬ 
ance and placed in a second site. She was removed from the second 
location for similar reasons, failed the internship portion of the pro¬ 
gram, and was not awarded the degree. 

The student filed suit alleging that the university had breached 
an implied contract to offer a degree to students who successfully com¬ 
plete the curriculum. An Oklahoma appeals court rejected this argu¬ 
ment, noting that although the contractual relationship between student 
and institution had not been addressed by the Oklahoma courts, other 
jurisdictions had found it in existence and predicated the terms of de¬ 
gree conferral on "the rules and regulations of the university, student 
handbooks and manuals, course curriculum guides, and the like." 155 

The court found that the student failed to present sufficient evi¬ 
dence of breach of contract or that the university's actions were ar¬ 
bitrary, capricious, or in bad faith and emphasized that modern 
jurisprudence "has recognized the nature of decision making concern¬ 
ing students' academic status and progress, and has placed almost 
absolute discretion for such decision making squarely with the uni¬ 
versity." 156 

In another case involving the application of contract theory, two 
students at Harvard University brought suit claiming that the 
university's refusal to award their degrees was a breach of contract. 
In Dinu v. The President and Fellows of Harvard College, 157 two students 
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had been found guilty of stealing money from a student-run campus 
enterprise. The university required them to withdraw for one year and 
withheld their degrees despite the fact that they had completed the 
requirements for graduation. 

The students filed suit, arguing that because they satisfied the 
formal requirements for graduation prior to their mandated withdrawal, 
they had a vested right to their degrees and that the institution could 
not punish their misconduct by withholding diplomas. The court dis¬ 
missed their argument, noting that the university's enforcement of its 
disciplinary standards was reasonable in light of the circumstances 
and holding that the contract between student and institution clearly 
contemplated the institution's authority to withhold the degree. 

In a similar case, Williams v. Franklin & Marshall College , 158 a stu¬ 
dent sought partial summary judgment on his breach of contract claim 
against the institution. The student had participated in the 1996 com¬ 
mencement at Franklin & Marshall College and later completed his 
required coursework at another institution. He was then notified by 
Franklin & Marshall that he had completed all requirements for grad¬ 
uation and he would be awarded a diploma. 

In the interim, the student became involved in a disciplinary ac¬ 
tion due to an alleged date rape. A hearing was held, but the plaintiff 
notified the college that since he was no longer a student at the in¬ 
stitution, he declined to participate. The college held the hearing, found 
the plaintiff guilty and expelled him, refusing to award him his degree. 

The United States District Court concluded there was insufficient 
evidence to enter summary judgment, but noted that the college was 
correct in arguing that because the plaintiff had been expelled prior 
to the conferral of the degree, it was within its rights to withhold the 
diploma. However, in a nod toward the notion of protecting the 
student's right against arbitrary action, the court cited Dinu and found 
that the college's argument 

would certainly be true if the conduct which occasioned the disci¬ 
pline had occurred more nearly contemporaneously with the com¬ 
pletion of course credits and imposition of discipline. The mutual 
expectations of the contracting parties must be deemed to have con¬ 
templated that plaintiff might trigger expulsion and denial of a di¬ 
ploma for serious misconduct. But is not so clear that, after agreeing 
that plaintiff could complete his course work after the 1996 com¬ 
mencement, it was reasonable, and within the expectations of the 
contracting parties, for the college to determine that discipline should 
be retroactively imposed for conduct alleged to have occurred some 
18 months earlier. 159 

Courts also recognize the terms of the contract leading to the award 
of a diploma can be modified when the modification is deemed ac¬ 
cepted by both parties. In Tanner v. Board of Trustees of the University 
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of Illinois, 160 a Ph.D. student in the Department of Business Admin¬ 
istration at the University of Illinois sought to compel the university 
to award his degree. The student was admitted to the Ph.D. program 
and completed coursework necessary for the degree. Comprehensive 
examinations covering his coursework were waived, but the faculty 
informed the student he would be required to take preliminary ex¬ 
aminations including written and oral components, prior to beginning 
the dissertation, and an examining committee was formed. A member 
of this committee failed to submit his questions in a timely fashion, 
and the examination was postponed for several months. In the interim, 
the student received permission to accept a position as a lecturer at 
another university and leave the campus. 

After completing written examinations, the student was given an 
oral examination and fared poorly. A second examination was ad¬ 
ministered with the same result. The student was presented with a 
number of options, including an opportunity to take a new written 
examination followed by an oral examination. The student rejected 
this offer and filed suit arguing that the university catalog did not 
specify oral examinations as a component of the preliminary exami¬ 
nation process and that the university should be compelled to award 
him the degree. 

An Illinois appeals court found that when the faculty explained 
that a portion of the preliminary examination was to be oral in nature, 
and the student took this examination, the contract between the two 
parties had been modified and the student had implicitly accepted 
the new terms including the oral examination. The court noted that 
the department consistently required oral examinations, and that the 
student had not received a waiver of the examination requirements. 
Because the student failed to present evidence that he was not required 
to take the examination and in deference to the institution's academic 
judgment, the appellate court affirmed the trial court's refusal to issue 
a writ of mandamus compelling award of the degree. 

Students will often raise a Fourteenth Amendment due process 
claim predicated on a contractual obligation to award the degree. In 
Alexander v. Kennedy-King College, 161 a student alleged his procedural 
due process rights had been violated by the college's refusal to grant 
his degree. In the examination of this due process claim, the court noted 
that in order to succeed, the plaintiff must show that a property or 
liberty interest was at stake and that he was deprived of that interest 
without procedural protections. The student argued that an implied 
contract with the institution created a property interest in the degree 
he sought. 

The federal district court acknowledged "that the payment of tui¬ 
tion to an educational institution ordinarily gives rise to an implied 
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contract that the school will award a degree upon the student's sat¬ 
isfaction of the degree requirements established by the school/' 162 cit¬ 
ing Johnson v. Lincoln Christian College. 163 Reasoning that the implied 
contract created between student and institution prohibits the insti¬ 
tution from acting maliciously or in bad faith by arbitrarily or capri¬ 
ciously refusing to award a degree to a student who completes degree 
requirements, the court nevertheless declined to make a determina¬ 
tion that the institution had denied the student's property interest in 
award of the degree: "Even assuming the existence of such an inter¬ 
est, the college has not deprived plaintiff of procedural or substantive 
due process." 164 

In Dobkin v. The Johns Hopkins University, 165 the court again favored 
the institution through an interpretation of the student-institutional 
contract related to the conferral of a degree. Johns Hopkins University 
accepted a student as a doctoral candidate in the Department of Health 
and Policy Management. The student moved quickly through the pro¬ 
gram against the advice of his advisor, who eventually refused the 
student's requests to take his preliminary examination early. 

The student subsequently sat for the examination and failed, and 
an advisory panel, on examination of the entire situation, voted unan¬ 
imously to discontinue the enrollment of the student given their un¬ 
satisfactory assessment of the student's academic competence. The 
student filed a number of charges against the university, among them 
breach of contract for not awarding him a master's degree in public 
health. 

Though he conceded that he was indeed a doctoral, not a master's, 
student, he asserted that Johns Hopkins had breached its contractual 
obligations toward him because he had successfully completed the 
requirements for the degree in the course of his doctoral study and 
had paid the required tuition and fees. 

The court looked to contract theory and ruled in favor of the uni¬ 
versity, noting that the student had not provided any evidence of the 
existence of the contract between the parties, express or implied. Rea¬ 
soning that the student had initially sought, applied for and been ad¬ 
mitted to the doctoral program, the court found no evidence in the 
institution's bulletins or policies that the institution had entered into 
an implied contract to award a master's degree upon completion of 
the course work required for the doctorate. 

The court held that even if the student had proven the existence 
of the contract between himself and the university, he did not fulfill 
the requirements of the Master's degree, and therefore breached his 
part of the contract. 

Instances in which an institution might withhold a degree for im¬ 
proper reasons are rare in the reported judicial opinions involving the 
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application of contract law. It may be that few such instances arise 
in higher education, or alternately, that those cases that do arise do 
not receive appellate review because the institution's misconduct is 
so manifest that a settlement between the parties is realized. 

DeMarco v. University of Health Sciences/Chicago Medical School 166 
is illustrative of the willingness of judges to intervene in the conferral 
of a degree in response to arbitrary action on the part of the institu¬ 
tion. In this case, an Illinois appeals court reviewed the 1941 dismissal 
of a medical student and found it to be arbitrary and capricious in 
light of the contract between the student and the institution. The court 
was hesitant to review an academic decision, but did find that the stu¬ 
dent had met the requirements at the time for the conferral of the degree. 

Furthermore, the court found that the refusal to confer the degree 
at that time was in effect an admonishment for the former student's 
failure to make significant monetary contributions to the institution. 
This notion was elucidated by the fact that the medical school had 
readmitted the student many years later after he had made significant 
pecuniary pledges to the institution. The court, in light of the arbitrary 
treatment afforded the student, ordered that the degree should be 
granted. 

Program Terminations 

Judges have periodically reviewed disputes that address the con¬ 
tinuance or termination of academic programs and services. While re¬ 
luctant to interfere in disputes over program quality or academic 
decision making, judges find fewer subjective elements in controver¬ 
sies involving program terminations or allegations that services for 
which the student contracted have not been provided. 

Although the likelihood of judicial intervention is greater when 
institutions elect to close programs or discontinue services to current 
students, courts are inclined to balance the competing interests of the 
students and the institution, recognizing that financial exigency may 
prevent the institution from fulfilling its obligations to students and 
commercial contract law may be tempered by good faith and funda¬ 
mental fairness. 

Breach of contract claims involving program terminations have 
often vindicated the student's interest in a reasonable opportunity to 
complete the degree. For example, in Galton v. College of Pharmaceutical 
Sciences of Columbia University, 167 a group of pharmacy students filed 
suit against the College of Pharmaceutical Sciences and the university 
alleging breach of contract for the pending closure of the program. 
Due to dire financial conditions, the pharmacy program threatened 
closure unless substantial outside assistance could be obtained. Colum- 
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bia University, noting that the College of Pharmaceutical Sciences was 
a separate entity governed by its own board of trustees, stated that 
it, too, was experiencing financial difficulties and that it had neither 
the authority nor duty to provide financial assistance. 

The students argued that an implied contractual relationship ex¬ 
isted between the parties that precluded the college from "arbitrarily 
closing its doors and refusing to permit further attendance." 168 Both 
the college and university argued that the students had no standing 
to sue because only the governing board had the power to suspend, 
revoke, or alter the charter of the college. 

The court found no merit in the claims of the college and uni¬ 
versity and cast a protective shadow over the students in ruling: 

Students presently attending the College should not be peremptor¬ 
ily cast out of the College, and their education interrupted for an 
indefinite time, perhaps forever, if such action is arbitrary. Students 
are entitled to consideration from educational institutions that in¬ 
vite them to pursue their education in the halls of learning of such 
institutions. Upon admission of a student to a college there is some 
obligation upon the part of the college to permit the student to con¬ 
tinue his studies to graduation if willing and eligible to continue. 

Of course, if circumstances beyond the control of the College, such 
as lack of finances, prevent the College from continuing, the issue 
is concluded. But there must be an opportunity to inquire into the 
basis of the determination. The court must provide it. This does not 
appear to be the function of the Board of Regents. 169 

In a widely reported case, several students initiated action to re¬ 
ceive damages as a result of the loss of accreditation of the Ohio Uni¬ 
versity School of Architecture. In Behrend v. State of Ohio, 170 the 
administration of Ohio University recommended that the School of 
Architecture should be terminated due to a significant enrollment de¬ 
crease and budgetary constraints. Subsequently, the National Archi¬ 
tectural Accrediting Board removed its recommendation for 
accreditation of the program, and the program was to continue until 
all presently enrolled students graduated. 

Although it had been established that the elimination of the pro¬ 
gram was predicated on declining enrollments and financial difficul¬ 
ties, the students initiated an action based on representations made 
by the university that students would be able to complete an accred¬ 
ited degree in architecture. 

An Ohio appeals court acknowledged the existence of an implied 
contract between the students and the institution and ruled: 

The specific nature of the contractual relationship may well vary with 
the specific situation presented, However, it may be said that where 
one enrolls in a college or university in order to obtain instruction 
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in a given professional discipline, he or she does so with the reason¬ 
able thought that such college or university has been accredited by 
the appropriate accrediting agency. 171 

The court further ruled that because of the existence of this con¬ 
tractual relationship, the contract must be fulfilled unless the univer¬ 
sity could show an impossibility of performance. Noting that the 
administration had chosen to redirect available funding to other de¬ 
partments rather than continue the architecture program, the court 
emphasized that failure to seek continued accreditation in order that 
the students might complete the degree program within a reasonable 
period of time would require the assessment of damages for breach 
of contract. 

In American Computer Institute v. State, 172 a postsecondary institu¬ 
tion providing technical career education programs abruptly closed 
two of its campuses in the middle of the term without prior notice 
to students. At one location, the institution elected to conduct a "teach- 
out," or accelerated version of its programs so that currently enrolled 
students could complete their courses of study. On the other campus, 
the institution made arrangements with another provider to allow stu¬ 
dents to complete their programs. These options did not represent vi¬ 
able alternatives for all students, and a lawsuit alleging breach of 
contract ensued. When the students won a judgment for a tuition re¬ 
fund, the institution appealed. 

On appeal, The American Computer Institute (ACI) argued that 
the "teach-out" offered at one campus represented a "substantially 
similar" alternative for students, and that the arrangement for artic¬ 
ulation to another institution gave students at the other closed cam¬ 
pus an opportunity for "educational upgrades," thereby negating their 
entitlement to refunds. The Supreme Court of Alaska disagreed, how¬ 
ever, ruling that the college failed to perform its duties under the en¬ 
rollment contract: 

The Superior Court found that ACI's enrollment contract obligated 
it to provide its students with the programs described in the school 
catalog. These programs established completion dates and required 
specific numbers of credits and hours. Each student who enrolled 
at ACI signed a "binding and enforceable" contract that incorpor¬ 
ated the school catalog by reference. Based on this contract, the su¬ 
perior court correctly concluded that "ACI had a contractual 
obligation to provide to its students the educational courses as de¬ 
scribed in the school catalog." 173 

The court further opined that the college's failure to perform by 
the standards delineated in the enrollment contract constituted a breach 
of contract and ordered tuition reimbursements to affected students. 

In a case involving the closure of an entire university, the Supreme 
Court of South Dakota acknowledged the contractual nature of the 
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relationship between students and institutions, but ruled that the con¬ 
tract exists only during the specific term for which tuition was paid. 
In Aase v. State, South Dakota Board of Regents, 174 the University of South 
Dakota at Springfield was closed and converted into a minimum- 
security prison at the direction of the state legislature. The legislation 
closing and converting the institution also permitted students to com¬ 
plete the academic year by making provisions for articulation agree¬ 
ments. The students filed suit for breach of contract, and the court 
acknowledged the contractual nature of the relationship, but ruled: 

As a general principle, the relationship between a university and 
a student is contractual in nature. However, the only contract formed 
between the student and the school which he is attending is for the 
term which the tuition is paid. In the instant case the students were 
permitted to complete the academic year at the Springfield campus, 
so no rights of the students were impaired. 175 

In Peretti v. State, 176 a case that addresses issues of both program 
termination and sovereign immunity, students in an aviation technol¬ 
ogy program at a technical college filed suit when the program was 
terminated before they completed their studies. The students initially 
filed suit in federal district court, but their suit was rejected on the 
grounds that the State of Montana had not consented to suit in federal 
court and was entitled to protection from suit under the sovereign 
immunity protection afforded by the Eleventh Amendment. 

The students then filed suit in a state court, which held that an 
implied contract existed that entitled the plaintiffs an opportunity to 
complete the program and receive a diploma or receive damages for 
breach of the contract. 

The Supreme Court of Montana rejected the lower court's ruling 
on the basis of the state's sovereign immunity from contract suits. The 
court recognized that “the modern trend among the states favors a 
diminution of those sovereign immunity protections available to the 
states/' 177 and noted that Montana has endorsed this trend as reflected 
in the 1972 constitutional abolition of the state's sovereign immunity 
regarding injuries to persons and properties. The court went on to note, 
however, that this amendment did not abolish all sovereign immun¬ 
ity, specifically with regard to actions brought in contract. 

State statutes provide that Montana courts have jurisdiction to 
rule on cases involving express contracts, not implied contracts such 
as the one found to exist between the students and the technical col¬ 
lege. In reversing the ruling of the lower court, the Supreme Court 
of Montana held that “the liability and damages imposed by the Dis¬ 
trict Court and appealed by the State were based only on the deter¬ 
mination that the State breached an implied contract." 178 
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In Beukas v. Farleigh Dickinson University, 179 students filed suit al¬ 
leging breach of contract when the university decided to permanently 
close the dental college as well as the graduate studies program lead¬ 
ing to the Doctor of Dental Medicine degree. The decision to termi¬ 
nate the program was based upon a financial exigency and was 
communicated promptly to students and faculty. Furthermore, stu¬ 
dents were given a number of options concerning degree completion, 
including transfer under articulation agreements arranged with other 
institutions that were, in some cases, subsidized by the State. 

The university bulletin contained a reservation of rights clause 
permitting the university to make changes to programs and curric¬ 
ulum as it deemed necessary, including a statement that "The fore¬ 
going changes may include, without limitation, the elimination of 
colleges, schools, institutes, programs, departments, or courses .. ." 18 ° 

The students filed suit for breach of contract, arguing that the co¬ 
venant was created by the university bulletin and other publications. 
The university argued that the doctrine of judicial deference should 
apply, and that even if a contractual relationship were to be found, 
the reservation of rights clause included in the bulletin would pro¬ 
hibit the students from establishing a contract breach. 

A New Jersey court cautioned against applying classic contract 
principles to this controversy. The court acknowledged that there were 
prior cases concerning program termination that made use of contract 
theory, but suggested that the theoretical underpinnings of these de¬ 
cisions lacked coherence and a unified application of the law. The court 
further asserted that an action for breach of contract based upon cat¬ 
alog provisions does not completely parallel the typical action for breach 
of a commercial contract: 

After all a university, in offering a program that culminates in a pro¬ 
fessional degree, is not in the used car business. On the other hand, 
it would be naive not to recognize that in the modem world the uni¬ 
versity is indeed engaged in big business, with the student as a con¬ 
sumer of its services. 181 

While rejecting the application of commercial contract theory, the 
court acknowledged that even if it were applied, the university reserved 
the right to eliminate programs in the bulletin. Absent a showing of 
bad faith, arbitrary action, or insufficient notice to students, the court 
saw no reason to force the application of contract principles only to 
reject them: 

In sum, this court concludes that applying quasi-contract theory to 
resolving university-student conflicts over an administrative deci¬ 
sion to terminate a college or program for financial reasons is the 
most effective way to avoid injustice to both the university and its 
students. The judicial inquiry should be directed toward the bona 
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fides of the decision making and the fairness of its implementation: 
whether the institution acted in good faith and dealt fairly with its 
student body should be the polestar of the judicial inquiry. This ap¬ 
proach will give courts broader authority for examining university 
decision making in the administrative area than would a modified 
standard of judicial deference and will produce a more legally co¬ 
hesive body of law than will application of classic contract doctrine 
with its many judicially created exceptions, varying as they must 
from jurisdiction to jurisdiction. 182 
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Chapter III 


Consumer Protection Issues 


The system of American jurisprudence has been awash with claims 
related to the violation of consumer rights. Charges of educational mal¬ 
practice, breach of contract, and fraud have been tied to issues of con¬ 
sumer protection, but the application of consumer protection law is 
controlled by the jurisdictional requirements of particular state statutes 
and the interpretation of those statutes by judges within that juris¬ 
diction. In cases involving higher education institutions, the burden 
of proof remains with the student to establish sufficient evidence that 
a university violated a consumer code. 

Broad claims of consumer protection violations are typically con¬ 
strued as veiled arguments for educational malpractice, a theoretical 
tort that has been consistently rejected by appellate courts. However, 
some courts have recognized the student as a consumer of services 
and have allowed for amended complaints that implicate contractual 
rights. Many consumer protection laws permit recovery of attorney's 
fees for the prevailing party and allow a plaintiff to seek certification 
as a representative of a larger class of aggrieved plaintiffs. 


EDUCATIONAL MALPRACTICE 

Courts do not recognize educational malpractice as a viable claim 
against an institution of higher learning for policy reasons stemming 
from reluctance to expand the tort liability of educational, non-profit 
corporations and the tradition of judicial deference to academia. When 
students have looked to contract theory to bring actions against col¬ 
leges and universities that mirror the claim of educational malprac¬ 
tice, courts often pierce this veil and refuse to hear such cases. However, 
if a student avoids the broader claim of educational malpractice and 
emphasizes specific instances in which a college or university has 
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breached the contract to educate, courts recognize these specific alle¬ 
gations and have considered relief, 

As demonstrated in Paladino v. Adelphi University, 1 a student can 
circumvent the judicial rejection of a theory of educational malprac¬ 
tice by citing specific promises that were breached by the institution 
rather than a broad assertion that the quality of education was poor. 
In this case, which involved a student in a private elementary school 
but has been applied to higher education by the judiciary, a parent 
filed suit on behalf of his son, alleging an inferior quality of education 
at the private school. A New York appeals court echoed the prevailing 
sentiment that the judiciary should not address issues of educational 
malpractice for public policy reasons: 

Professional educators—not judges—are charged with the respon¬ 
sibility for determining the method of learning that should be pur¬ 
sued for their students. When the intended results are not obtained, 
it is the educational community—and not the judiciary—that must 
resolve the problem. For, in reality, the soundness of educational 
methodology is always subject to question and a court ought not 
in hindsight, substitute its notions as to what would have been a 
better course of instruction to follow for a particular pupil. These 
are determinations that are to be made by educators and, though 
they are capable of error, their integrity ought not be subject to ju¬ 
dicial inquiry. 2 

Despite a refusal to recognize a tort of educational malpractice, 
the court addressed the idea that a contract exists between student 
and institution and recognized that actions would be available under 
contract theory if the claims were specific to the service breached: 

If in a case such as this, a private school were simply to accept a 
student's tuition and thereafter provide no educational services, an 
action for breach of contract might lie. Similarly, if the contract with 
the school were to provide for certain specified services, such as for 
example, a designated number of hours of instruction, and the school 
failed to meet its obligation, then a contract action with appropriate 
consequential damages might be available. 3 

The circumstance described in Paladino was before another court 
in Ross v. Creighton University , 4 in which a former collegiate basketball 
player filed suit against the university for breach of contract and ed¬ 
ucational malpractice. The student, who hailed from an academically 
disadvantaged background, claimed that institutional agents induced 
him to attend with promises of athletic eligibility supported by suf¬ 
ficient tutoring and academic assistance. 

After attending the institution for the four years of his athletic 
eligibility, he left the institution with the language skills of a fourth 
grade student and the reading skills of a seventh grade student and 
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enrolled in a remediation program in which he attended classes with 
grade school children. 

The student filed suit against the institution for breach of contract 
and educational malpractice, arguing that the university had contracted 
to provide him adequate tutoring and other academic assistance. The 
lower court dismissed these claims, noting that the relationship between 
student and institution is a contractual one, but finding that no spe¬ 
cific promises had been breached. 

The Seventh Circuit Court of Appeals agreed with the lower court's 
reluctance to address the theory of educational malpractice for several 
reasons: 

First, there is a lack of a satisfactory standard of care by which to 
evaluate an educator. Second, inherent uncertainties exist in this type 
of case about the cause and nature of damages. A third reason for 
denying this cause of action is the potential it presents for a flood 
of litigation against schools. A final reason courts have cited for deny¬ 
ing this cause of action is that it threatens to embroil the courts into 
overseeing the day-to-day operations of schools. This oversight might 
be particularly troubling in the university setting where it necessar¬ 
ily implicates considerations of academic freedom and autonomy. 5 

The appellate court acknowledged the contractual nature of the 
student-institutional relationship, but cautioned against allowing ed¬ 
ucational malpractice claims to be recast as contract arguments. Cit¬ 
ing Paladino, the court noted that to "simply allege that the education 
was not good enough," 6 is insufficient, and emphasized that the stu¬ 
dent must identify specific contractual promises that have been 
breached. It is at this point that the opinions of the lower and appel¬ 
late courts diverged. 

The federal appeals court held that the student's claims alleged 
more than simply an inadequate education; rather, the student asserted 
that the university knew of his deficiencies, promised him specific ser¬ 
vices to assist him academically, and breached that promise by failing 
to provide those services. This interpretation would permit the court 
to "adjudicate Mr. Ross' specific and narrow claim that he was barred 
from any participation in and benefit from the University's academic 
program without second-guessing the professional judgment of the 
University faculty on academic matters." 7 

In Andre v. Pace University, 8 students interested in taking a basic 
computer programming course in which there were no prerequisites 
involving advanced mathematics or science courses enrolled in an orien¬ 
tation course at Pace University. They met with the Chair of the De¬ 
partment of Computer Science, who assured them that their limited 
backgrounds in mathematics were sufficient for this course and that 
they should have no problems. They attended the first several sessions. 
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found that the class was being taught at a much higher level than they 
had expected, dropped the course, and filed suit for a refund of their 
tuition. 

A New York state court found that the students were indeed con¬ 
sumers of educational services and merited protection. The court ruled: 

Students are consumers of educational services. There is nothing holy 
or sacred about educational institutions. Colleges and universities 
are in the business of marketing and delivering educational services 
and degrees to the general public. In New York State caveat venditor 
has replaced caveat emptor as the guiding principle of consumer trans¬ 
actions, including those involving educational services. Educational 
institutions are governed by the same laws, both statutory and com¬ 
mon law, that govern other purveyors of goods and services in New 
York State. 9 

The lower court found that Pace had breached its contract and 
awarded the students a refund of their tuition as well as punitive dam¬ 
ages against the university. 

However, a state appeals court, while recognizing the contractual 
relationship between the student and the institution, reversed the de¬ 
cision and cautioned against the review of educational malpractice, 
noting that the judiciary does not recognize this theory as a matter 
of public policy. To recognize an action of educational malpractice 
would require courts not only to make assessments of educational pol¬ 
icy, but also to review the implementation of these policies. 

Citing Paladino, the court noted that these public policy consid¬ 
erations also apply to claims brought through contract theory against 
institutions in the private sector. The court further ruled that a differ¬ 
ent interpretation would arise if the students had alleged a specific 
breach. "A different situation might be presented if defendant were 
to provide 'no educational services' or failed to meet its contractual 
obligation to provide certain specified services, such as a designated 
number of hours of instruction." 10 

Finally, the court emphasized that the Department Chair's rep¬ 
resentation to the students that their limited backgrounds in mathe¬ 
matics and science would suffice was merely a statement of opinion 
and could not give rise to a claim. 11 

The Superior Court of Pennsylvania ruled similarly in Cavaliere 
v. Duffs Business Institute, 12 when two students in a court reporting 
program at this private institution filed suit alleging that the quality 
of the educational experience was inadequate and argued that a qual¬ 
ity education was a part of their implied contract with the institution. 
Citing Paladino, the court recognized the right of students to sue both 
public and private institutions for breach of contract with regard to 
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specific services, but cautioned against the application of judicial scru¬ 
tiny to broad claims of inadequate education. 

The examination of general claims of this nature force the judic¬ 
iary into an analysis of educational policies and procedures, and courts 
are reluctant to undertake such a process. "Such a complaint invites 
the court to enter into precisely the kind of generalized review of the 
entire course of instruction that so many other courts have wisely re¬ 
frained from doing." 13 Lacking evidence presented by the students 
concerning specific promises that had been breached, the court ruled 
in favor of the institution. 14 

Bittle v. Oklahoma City University 15 reinforces the view that the ju¬ 
diciary does not recognize educational malpractice claims against pri¬ 
vate institutions. A law student at this private institution was dismissed 
from the university for falling below the acceptable threshold for grade 
point average. He sought administrative review from the university, 
and his request was denied. The student initiated action against the 
university alleging breach of contract and due process violations, among 
other claims. 

In his argument, the student alleged that his constitutional law 
professor was often tardy, dismissed the class early, or canceled the 
class; that make-up classes and academic assistance were not provided 
as the university had implicitly promised; and that these failures on 
the part of the university precipitated his dismissal. He also argued 
that the university appellate process denied him fundamental due pro¬ 
cess rights. The trial court ruled that this suit was in reality a claim 
of educational malpractice and dismissed the issue. The student ap¬ 
pealed. 

An Oklahoma appeals court affirmed the decision of the trial court. 
The Court reiterated traditional concerns of judicial deference to aca¬ 
demic decisions made by colleges and universities. The court further 
cautioned that the law "recognizes no cause of action for claims of 
'educational malpractice/ either in tort or contract, by a student against 
a private educational institution asserting inadequate or improper in¬ 
struction." 16 Citing Ross and Paladino, however, the court recognized 
that students do have a cause of action, grounded in contract theory, 
if a specific, identifiable breach of a service has occurred: 

Nevertheless, some authority suggests that if a student demonstrates 
both (1) some contractual agreement with the private educational 
institution delineating a particular administrative procedure for the 
resolution of disciplinary grievances, and (2) the institution's failure 
to follow its own procedures, a valid cause of action for breach of 
the contractually guaranteed procedure may arise. 17 

The court found that the student presented no such evidence. 
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A New York court rejected a claim of educational malpractice while 
vindicating a claim for a specific breach of contract in Clarke v. Trustees 
of Columbia University 1S . The student, after dismissal from a master's 
program in social work, filed suit against the university, alleging breach 
of contract for the failure to supervise an internship and for disallow¬ 
ing reapplication for admission. The student also brought charges of 
negligence against the university, but the court dismissed them as claims 
of educational malpractice, noting that courts will not address such 
claims due to public policy considerations. 

The court recognized the student's contract claims and asserted 
that if the contract specified certain services, a contract action would 
be viable. In its view, a contract between student and institution would 
require that an academic institution act in good faith in dealing with 
students. The court dismissed her first contract claim, failure on the 
part of the university to provide proper supervision in the internship, 
due to lack of evidence. Her other contract claim, however, was rec¬ 
ognized because she alleged a specific breach in the agreement to al¬ 
low her to reapply and she showed specific damages in the form of 
lost wages due to reliance on the contract. 

This underscores the proposition that the student, in order to bring 
a successful claim against the institution must avoid arguing a broad, 
general inadequacy of the educational experience. Rather, the student 
must emphasize the breach of specific promises and provide sufficient 
evidence to substantiate the assertions. 19 

Even when the student characterizes the complaint as one based 
on a breach of contract, the court may find that it is no more than a 
veiled attempt to pursue a claim of educational malpractice. In Gaily 
v. Columbia University' 20 a federal district court concluded, ''Not every 
dispute between a student and a university is amenable to a breach 
of contract claim." 21 In a case filed by a dental student who was dis¬ 
missed after failing a required course, the student argued that the uni¬ 
versity breached its contract with her on a number of levels. 

The United States District Court ruled that her claim was actually 
an argument for educational malpractice veiled in contract theory, rul¬ 
ing "Where the essence of the complaint is that the school breached 
its agreement by failing to provide an effective education, the com¬ 
plaint must be dismissed as an impermissible attempt to avoid the 
rule that there is no claim in New York for 'educational malpractice.'" 22 

The court found that her contract argument, when stripped to its 
essence, failed to state a claim for breach of contract and that "The 
application of contract principles to the student-university relationship 
does not provide judicial recourse for every disgruntled student." 23 
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FRAUD 

Claims of fraud involve a proof of an intentional tort in which 
the student-plaintiff must establish essential elements that include (1) 
misrepresentation of a material fact; (2) made willfully to deceive, or 
recklessly without knowledge; (3) which was justifiably relied upon 
by the plaintiff under the circumstances; and (4) which caused dam¬ 
age as a proximate consequence. 24 

Students may often include fraud or misrepresentation as an al¬ 
ternative theory of liability when bringing a contract claim against a 
higher education institution, however, not every violation of contract 
constitutes fraud, even if a misrepresentation occurs and there is det¬ 
rimental reliance. Courts have generally rejected fraud claims because 
the proof of justifiable reliance on a false assertion of fact leading to 
actual injury is difficult to establish. 25 

In Lidecker v. Kendall College, 26 students in the nursing program 
at the institution filed suit alleging fraud and breach of contract when 
the program failed to receive accreditation. They argued that the fact 
that the program was not accredited was not mentioned in the cat¬ 
alog. An Illinois appeals court stated the elements of common law fraud 
as follows: 

A false statement or omission of material fact made with the intent 
to deceive and induce plaintiff to act, plus justifiable reliance by plain¬ 
tiff on the false statement or omission, and an actual injury to plain¬ 
tiff as a result of the misstatement or omission. 27 

The court found that the institution had not committed fraud when 
it omitted a statement about accreditation in the catalog, as the omis¬ 
sion was not intended to induce the students to enroll or to deceive 
them. The lack of accreditation did not cause injury, as other grad¬ 
uates of the program had obtained employment, and the students failed 
to show that the omission was a material one. The lack of accredita¬ 
tion did not preclude other students from taking and passing the nurs¬ 
ing licensure examination. 

Also, statements made by the president and program director as¬ 
suring them that accreditation would be obtained were found by the 
court to be statements of opinion and not actionable in fraud. Finally, 
the court dismissed their breach of contract claim, noting that the stu¬ 
dents had presented no evidence to show that any promises made by 
the university had not been kept: 

Plaintiff's arguments that defendants offered an implied promise of 
a certain quality of education fail because there was no showing of 
such a promise, and even if there had been a promise, there was 
no breach of that promise. Most importantly, however, plaintiffs failed 
to prove defendants promised an accredited nursing program. 28 
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In Chiaka v, Rawles, 79 a student applied for admission to the grad¬ 
uate school of Clark Atlanta University seeking a degree in African- 
American Studies. He was accepted by the university into the Doctor 
of Arts degree program in African and African American Studies, but 
deferred his admission due to personal reasons. He was later read¬ 
mitted, on the condition that he complete 12 hours of prerequisite work 
before he would be fully admitted to program, but dropped out weeks 
later claiming that only after enrollment did he discover that the uni¬ 
versity did not offer a degree in African and African American stu¬ 
dies; rather the degree offered was a Doctor of Arts in humanities with 
an emphasis on African American studies. 

He filed suit for breach of contract and fraud, alleging the uni¬ 
versity misled him into believing he would receive a degree in Afri¬ 
can American studies, not the Doctor of Arts degree in humanities 
with emphasis in this area. A Georgia appeals court, in addressing 
the contract claim, looked to the terms of the contract and noted that 
his admission was conditioned on the completion of the additional 
coursework. Since he failed to complete this coursework, he was never 
fully admitted and therefore could not bring action against the uni¬ 
versity. 

The court rejected the fraud claim, noting that it was the student's 
responsibility to gain a full understanding of the program, and the 
admissions packet explicitly stated that the program was part of the 
humanities department: "While ordinarily the question of fraud re¬ 
quires jury determination, when a party completely fails to exercise 
reasonable diligence to ascertain the truth, his or her claim cannot sur¬ 
vive." 30 The student therefore failed to make reasonable inquiry to jus¬ 
tify his claim, and the university was not found to have intended to 
mislead or deceive the student. 

Claims of fraud may implicate institutional liability when all the 
elements of the claim are well pleaded. In Craig v. Forest Institute of 
Psycholog}/, 31 a state appeals court identified the elements of a fraud 
claim to include a false representation of a material fact upon which 
the party reasonably relied to his or her detriment and injury. Student- 
plaintiffs presented evidence that the institute represented the students 
would be able to obtain masters and doctoral degrees in psychology 
and be licensed in the state. 

The students contended that the representatives of the institute 
knew it could not continue to operate the branch campus serving the 
students when enrollment of the previous institute's students fell, but 
the institute continued to recruit students while failing to disclose its 
precarious financial position. These allegations and the evidence on 
which they were based created a question of whether the representa- 
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tives of the institute had defrauded the students and justified return¬ 
ing this question to the trial court for further proceedings. 

Private, proprietary institutions with a motive to generate profits 
may be more vulnerable to suits alleging fraud, In Moy v. Adelphi In¬ 
stitute, 32 students brought suit against the institution for fraud and neg¬ 
ligent misrepresentation. In this case, several students alleged that 
Adelphi marketed itself as a respectable vocational school that was 
well-equipped to train students for active employment, but that the 
institution failed to provide skills and jobs as promised. 

The students asserted that the institution made fraudulent rep¬ 
resentations to potential students by advising them that jobs were avail¬ 
able for which students would qualify upon completion of their courses, 
that state and federal programs would cover the cost of attendance, 
and that a G.E.D. would be included as part of the program. The stu¬ 
dents further cited a number of specific promises allegedly breached. 
Once they were recruited, they obtained student loans through the 
institution to finance their classes. 

The court, in a complex ruling involving a number of claims, found 
the evidence of fraud was sufficient for action. The students' claim 
for common law fraud, misrepresentation, and fraudulent inducement 
in New York was deemed adequate to establish a case of fraud, noting 
that “Plaintiff's reliance upon Adelphi's recruiters and catalog concern¬ 
ing federal funds, educational facilities, and job placement is a mate¬ 
rial fact sufficiently pled to establish a prima facie case of fraud.'' 33 

Regarding the claim for negligent misrepresentation, the court dis¬ 
missed it as inactionable in the context of educational malpractice. Cit¬ 
ing Paladino, however, the court noted that a breach of promise for 
specific services is recognized, and supported the decision to main¬ 
tain the action for common law fraud, misrepresentation, and fraud¬ 
ulent inducement based on this framework: “As such, our determination 
that Plaintiffs may not maintain a cause of action of negligent misrep¬ 
resentation in no way interferes with our holding pertaining to com¬ 
mon law fraud." 34 The complex ruling in this case again underscores 
that a student-plaintiff must evince specific instances of breach of prom¬ 
ise or fraudulent misconduct in order to receive judicial relief. 35 

CONSUMER PROTECTION 

Consumer protection laws are primarily intended to prohibit un¬ 
fair or deceptive acts in the conduct of a trade or business. While courts 
often characterize students as consumers, they have consistently re¬ 
jected claims alleging a violation of consumer protection laws by in¬ 
stitutions of higher education. Many state laws involving consumer 
protection limit the entities that can be sued, often exempting public 
higher education institutions and private, non-profit institutions. 
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In addition, while consumer protection laws are intended to 
broaden the base for claims through the class action suit, many of these 
laws require a proof much like that for common law fraud, which pla¬ 
ces a demanding burden on the plaintiff in order to recover damages. 

Students unsuccessfully filed suit for breach of contract and vio¬ 
lation of state consumer protection laws in Ottgen v. Clover Park Tech¬ 
nical College, 36 The college began a program to train students in the 
entry-level appraisal of real estate that included classroom hours and 
practical experience. Because the practicum requirements did not meet 
legislated levels, the college contracted with a private firm to provide 
students the opportunity to accrete additional clock hours, but later 
voided the agreement. 

As a result, many students did not receive the required hours of 
training, and several students filed suit for breach of contract and vio¬ 
lation of Washington's Consumer Protection Act, alleging that if they 
had known that the program would not satisfy the experience require¬ 
ment, they would not have enrolled. The students argued that the oral 
representations of the program representative concerning the addition 
hours they would receive as a result of the contract with the indepen¬ 
dent firm created a binding contract with the institution. 

A Washington appeals court acknowledged the contractual rela¬ 
tionship between student and institution, noting that the general terms 
of the contract are to be found within the bulletin and other university 
publications. The court held, however, that the students failed to show 
a "meeting of the minds" between themselves and the institution: 

Here, the students failed to establish mutual assent. The outward 
manifestations of CPTC show that the college agreed only to pro¬ 
vide an education sufficient for entry-level employment in the real 
estate appraising industry. None of CPTC's conduct indicates intent 
to enter a contract promising to provide work experience toward 
state certification. All the written materials regarding CPTC's real 
estate appraiser course (catalog, course outline and fee schedule) 
stated that the course objective was 'to qualify the student for entry- 
level employment in the residential real estate appraising industry.' 
None of these materials stated anything about meeting the state cer¬ 
tification requirements for either education or work experience. 37 

With regard to the consumer protection claim, the court found 
that the college was not subject to the terms of the state's consumer 
protection law. In Washington, the law applies only to natural persons, 
corporations, trusts, unincorporated associations and partnerships, none 
of which describe the college: 

CPTC is not a "natural person, corporation, trust, unincorporated 
association or partnership." Rather, it is part of the Washington Com¬ 
munity and Technical College System and is supervised by the Col- 
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lege Board, both of which are political subdivisions of the State of 
Washington. 38 

In Finstad v. Washburn University of Topeka, 39 the Supreme Court 
of Kansas recognized students as consumers, but ultimately ruled 
against them in a suit seeking damages under the Kansas Consumer 
Protection Act and for educational malpractice, The university's bul¬ 
letin erroneously stated that the court reporter program was accred¬ 
ited, when in fact the program was in the process of seeking 
accreditation. The university deleted this statement from all undistrib¬ 
uted catalogs and made announcements to students. The students filed 
suit claiming they had been “aggrieved" by paying tuition to receive 
instruction in an unaccredited program. 

The court noted that a consumer must be aggrieved by a viola¬ 
tion in order to successfully argue fraud under the state's consumer 
protection law, and that the students were not aggrieved by the cat¬ 
alog misstatement because they did not rely on it and there was no 
presentation of injury because of reliance. Citing Ross, the court further 
cautioned against engaging in an analysis of educational malpractice.® 

In a consumer case involving four fraternities, students brought 
suit against a private college challenging the residential policy requir¬ 
ing all students to live in college housing and participate in a college 
meal plan. In Hamilton Chapter of Alpha Delta Phi v, Hamilton College , 41 
students sued the college alleging that the residential policy gave the 
college a monopoly in the market for residential services. A federal 
district court found it necessary to define the target market for ser¬ 
vices and consumers of these services, which must include all reason¬ 
ably interchangeable or substitutable products. The court ruled: 

In selecting a college, prospective students consider a cluster of ser¬ 
vices necessarily offered by nearly every college, such as academic 
services, health services, financial aid and residential services, as well 
as qualities such as size and location. Students do not—indeed cannot 
—shop separately for individual college services or characteristics, 
but rather must select one college which offers a group of services 
and qualities. 42 

The court concluded that the students' definition of the market 
was too narrow, failing to include all reasonably interchangeable pro¬ 
ducts, but noted that “they may still have a viable claim based on 
a different market definition which is broad enough to encompass all 
reasonably interchangeable colleges." 43 

In Manley v. Wichita Business College, 44 a student enrolled in the 
institution's drafting program after reading an advertisement indicat¬ 
ing that the program could be completed in four weeks. She spoke 
with two college representatives who encouraged her that the field 
was more lucrative in a different drafting program and that, although 
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she possessed only the G.E.D., she was a qualified applicant. Institu¬ 
tional representatives encouraged her to pursue the six-month pro¬ 
gram, at a cost of $3,695, instead of the four week, $300 program in 
which she originally expressed interest. 

She enrolled in the more extensive program, but soon after was 
diagnosed with epilepsy and took a leave of absence for which ad¬ 
ministrators told her she would not be charged. She returned after 
two months but later withdrew due to difficulty with her courses ex¬ 
perienced because of her poor mathematics skills. She refused to pay 
a portion of her student loan, and the college then advised her of her 
unpaid tuition balance and charged her for the time she missed due 
to illness. She filed suit alleging deceptive trade practices. 

The Supreme Court of Kansas upheld the lower court's holding 
that the college committed violations of the Kansas Consumer Protec¬ 
tion Act: there was evidence to support her claim that the college had 
exaggerated material facts, concealed material facts, and had offered 
a service without an intent to supply reasonable public demand and 
without intent to sell when it advertised the less expensive, shorter 
program with the intent of selling the more expensive program. 

The lower court's ruling was upheld on the basis of specific in¬ 
stances delineated by the student in which the institution violated the 
Kansas Consumer Protection Act and the evidence she provided to 
substantiate these claims. The court emphasized that in order for an 
action to succeed, the burden to provide sufficient and compelling evi¬ 
dence is placed upon the student. 45 

A claim arising under contract with special relevance to private, 
proprietary schools involves an assertion that the student has been 
coerced into entering an "unconscionable" contract. The doctrine of 
"unconscionability" is intended to protect consumers who cannot pro¬ 
tect themselves due the inequality of bargaining power that creates 
an absence of meaningful choice on the part of a party to the trans¬ 
action together with contract terms that unreasonably favor the other 
party. 

In one case involving a for-profit business and technical institute, 
the court rescinded a contract between the student and institute based 
on evidence the institution's agents failed to provide the promised 
training and induced the student to enroll using deceptive practices. 46 
In another instance, a student with limited English language skills pre¬ 
vailed on a claim that he was deceived about his aptitude for a com¬ 
puter course by agents of a private, proprietary school that then failed 
to provide the requisite instruction at his ability level. 47 

>454 N.Y.S.2d 868 (N.Y. 1982). 

2 Id. at 873. 
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Chapter IV 


Conclusions 


Courts have applied contract theory to cases regarding higher ed¬ 
ucation with varying degrees of scrutiny. In some areas, such as tui¬ 
tion, fees, scholarships, or loans, judges tend to interpret the contract 
with exacting scrutiny, tolerating little deviance from express terms 
and mutually agreed upon conditions of the contract itself. Although 
hesitant to intercede in disciplinary matters, courts will do so when 
convinced that a college or university violated a student's right to due 
process as guaranteed by the Fourteenth Amendment (in the context 
of public institutions), failed to follow express procedures, or acted 
in an arbitrary or capricious fashion. In the adjudication of cases in¬ 
volving academic matters, the judiciary has applied a more laissez-faire 
standard of interpretation and often defers to the authority of the in¬ 
stitution. 

Judges consistently find the relationship between students and 
institutions to be contractual in nature, but place the initial burden 
with the student to plead and prove a contract theory of liability against 
an institution. The student must demonstrate the existence of the con¬ 
tract between the parties, and must also present evidence that any ex¬ 
isting contract was breached in order to establish a prima facie case. 
Students argue that contract terms can be found within the content 
of university publications such as catalogs and bulletins, or result from 
institutional customs and practices, as well as an unwritten "meeting 
of the minds" between student and institution reflected in actions and 
expectations of the parties. 

KEY POINTS 

The judiciary typically applies the lens of classic contract princi¬ 
ples to lawsuits involving express contracts, such as those for finan¬ 
cial aid, housing and food service. Judges tend to review the specific 
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terms and language of the express contract within the "four comers" 
of the contract document and issue opinions accordingly. This strict 
construction approach tends to favor institutions, which generally have 
the advantage in constructing the language of contracts related to aux¬ 
iliary services such as housing and food service. 

However, uniform application of classic contract principles across 
all areas of the student-institutional relationship has not been adopted. 
Some courts characterize the relationship between student and insti¬ 
tution as too complex for the strict application of classical contract the¬ 
ory, suggesting that contract law lacks coherent and unified application 
in this milieu. Even though institutions possess disproportionate power 
over students in the bargaining process, courts have been reluctant 
to adopted the idea that institutions create a "contract of adhesion" 
that requires ambiguous terms to be interpreted strictly against the 
institution as drafter of the contract. 1 

Though courts are hesitant to intervene in the decisions made by 
academic institutions, they will hear contract claims based on disci¬ 
plinary due process violations to determine whether the institution 
acted in an arbitrary or capricious manner. The precise language of 
university publications can be construed in favor of the student when 
the institution does not follow published disciplinary procedures. 

While due process protections secured under the Fourteenth 
Amendment are applicable to public institutions of higher education, 
constitutional due process protections do not extend to students at 
private institutions. Private institutions are bound by the disciplinary 
standards of their institution only to the extent that a contractual ob¬ 
ligation has been created. While the judiciary tends to apply contract 
principles to express statements made in university publications con¬ 
cerning disciplinary procedures and is conscientious in ascertaining 
whether colleges and universities follow their stated disciplinary pro¬ 
cedures, the standard of substantial compliance with policies and pro¬ 
cedures prevails. 

Students who allege violations of institutional due process stan¬ 
dards must show a specific breach to warrant judicial intervention. 
In a viewpoint representative of the weigh of judicial opinion applied 
to contract claims involving disciplinary due process, the Tenth Cir¬ 
cuit Court of Appeals observed: 

It is apparent that some elements of the law of contract are used 
and should be used in the analysis of the relationship between the 
plaintiff and the University to provide some framework into which 
to put the problem of expulsion for disciplinary reasons. This does 
not mean that "contract law" must be rigidly applied in all aspects, 
nor is it so applied even when the contract analogy is extensively 
adopted. 2 
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In general, both state and federal courts adopt a position of de¬ 
ference to academic decision making, especially in light of two United 
States Supreme Court decisions that mandate deference to academia, 
except in cases of the overt abuse of authority. 3 In instances involving 
academic policy, courts defer to the expertise of the institution unless 
the student can demonstrate that the actions of the institution were 
arbitrary, capricious, motivated by ill-will, or wholly inconsistent with 
established academic norms or traditional institutional custom and 
practice. 

Courts have ruled that an essential element of a contract is the 
intent to be bound, and if an institution expressly states that its aca¬ 
demic policies do not form a contractual obligation, breach of contract 
is less likely to be cognizable. Consequently, clauses in university pub¬ 
lications such as catalogs and bulletins reserving the institution's right 
to amend program offerings, tuition levels, admission requirements, 
degree requirements, or other academic issues are effective in circum¬ 
venting a claim for breach of contract. 

These statements become a part of the contract terms, and courts 
typically rule in favor of the institution when it reserves the right to 
modify its publications unilaterally. Provisions in university publica¬ 
tions specifically stating that the catalog or bulletin does not create 
a binding contract are often effective in negating a contractual rela¬ 
tionship. 

A contractual obligation is often difficult to establish absent evi¬ 
dence that the student is admitted and has enrolled. However, appli¬ 
cants for admission have established that offer and acceptance of 
application and fees creates a binding contract to evaluate the can¬ 
didate on the basis of the institution's express written criteria, Appli¬ 
cants should not rely on representations made by university officials 
who lack the authority to contract for admissions, even if they appear 
to have authority. This is particularly true when representations by 
faculty and advisors are inconsistent with published institutional pol¬ 
icies. However, evidence of an institution's bad faith or misrepresen¬ 
tation may influence a judge to recognize a contractual obligation based 
on an admission's agreement. 

Judges are particularly reluctant to intrude on academic judg¬ 
ments related to grading and grade appeals, even when the student 
asserts a right to graduate. Unless the student can make a substantial 
and persuasive showing that the grade awarded was made arbitrar¬ 
ily, capriciously, or in bad faith, judges generally concede that aca¬ 
demic due process requires less stringent standards than disciplinary 
due process. However, judges will intervene on behalf of the student 
when institutional decisions are clearly arbitrary, capricious or clearly 
incongruent with academic policy and practice. 
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Academic decisions involving the conferral or withholding of de¬ 
grees fall well within the umbrella of protection offered by the doc¬ 
trine of judicial deference to the judgments of the institution even when 
the court tacitly acknowledges that the student-institutional relation¬ 
ship is contractual. Only in overt cases of abuse of discretion, often 
accompanied by evidence of malice or ill will on the part of the 
institution's agents or employees, will the judiciary intervene on be¬ 
half of the student to order award of a degree. 

Altering degree requirements, when done under the clear author¬ 
ity and with the ratification of the institution's governing body, are 
also protected by deference to academic decision making, This is par¬ 
ticularly true when the institution reserves an express right to alter 
or modify degree requirements during the period of the student's ma¬ 
triculation. In general, courts have refused to acknowledge abuse of 
discretion when institutions impose additional requirements for grad¬ 
uation provided the institution's changes are regarded as reasonable 
in light of all the circumstances and adequately communicated to stu¬ 
dents. 

In addition, the specific terms of the academic contract can be 
amended by mutual assent of the parties, i.e. the student and the uni¬ 
versity. Courts generally concede that the relationship between the 
student and the institution is contractual in nature, the terms of which 
are to be found in statements published by the university, but that 
the terms of that contract can be altered if the involved parties agree. 

Judges appear sympathetic to students who are confronted with 
abrupt program terminations, but seldom order extraordinary relief 
to those aggrieved. When closure is abrupt, failure to provide ade¬ 
quate notice and assistance to students can result in a judicial order 
for the refund of tuition. As in other cases involving academic deci¬ 
sion making, judges confronted with program closures are cautious 
about applying commercial contract principles to institutions of higher 
education and emphasize that in the absence of bad faith, arbitrary 
action, or insufficient notice to students, the institution may justify 
program termination on the basis of financial exigency or other rea¬ 
sonable grounds. 

Claims of educational malpractice have been rejected by courts 
for policy reasons stemming from reluctance to expand the tort lia¬ 
bility of educational, non-profit corporations and the tradition of ju¬ 
dicial deference to academia. When students have looked to contract 
theory to bring actions against colleges and universities that mirror 
the claim of educational malpractice, courts often pierce this veil and 
refuse to hear such cases. However, if a student avoids the broader 
claim of educational malpractice and emphasizes specific instances 
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in which a college or university has breached the contract to educate, 
courts treat these specific allegations as claims under a contract theory 
and have considered relief. 

Claims brought under the terms of state consumer protection sta¬ 
tutes have not provided significant additional protection to students. 
Application of consumer protection law varies from state to state, given 
the requirements of a particular state's code, and the burden of proof 
to establish a breach of consumer protection law remains with the stu¬ 
dent. Most consumer protection cases brought by students involve a 
claim of fraud or negligent misrepresentation, as an alternative theory 
to a breach of contract claim. Consumer protection legislation typically 
requires proof of fraudulent activity on the part of the institution, and 
student litigants must establish this claim, in addition to an allegation 
of contract breach. 

Claims of fraud involving institutions of higher education have 
been difficult to establish. Fraud involves a false statement or omis¬ 
sion of material fact made with the intent to deceive and induce plain¬ 
tiff to act, plus justifiable reliance by plaintiff on the false statement 
or omission, and an actual injury to plaintiff as a result of the mis¬ 
statement or omission. Courts often bar fraud claims because students 
are required to show reasonable diligence in order to ascertain degree 
requirements and may not prove that they reasonably relied on mis¬ 
statements by the institution or its representatives. The exception to 
this general principle is that for-profit, proprietary institutions appear 
more vulnerable to allegations of fraud. 

CONCLUSION 

The contract theory applicable to higher education has undergone 
an evolutionary process through which it has become firmly ensconced 
as a viable legal descriptor of the relationship between institutions 
of higher learning and students. In its nascent period, it existed as a 
simple compact through which a student pledged to uphold the rules, 
regulations, and codes of the college. In its current manifestation, con¬ 
tract theory has provided students an outlet to seek redress against 
their colleges and universities that was previously unavailable. Now 
characterized as consumers, students have certain and precise expec¬ 
tations concerning institutional performance, and actively seek judi¬ 
cial relief through contract theory for perceived abrogation of these 
expectations. For institutions of higher education and their agents, con¬ 
tractual relationships with students create binding legal responsibil¬ 
ities that cannot be ignored. 

While the future direction of the institution-student relationship 
may manifest itself in a number of ways, analysis of contemporary 
case law suggests that contract theory has attained prominence as a 
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viable legal descriptor of the relationship between institutions of higher 
learning and their students. The elaboration of a contractual relation¬ 
ship between student and institution has engendered the conception 
of the student as a consumer of goods and services, and framed rec¬ 
iprocity of obligation between the two parties. 

Students have embraced contract theory as a means of redress 
against arbitrary or capricious action on the part of the institution, and, 
although the judiciary has adhered to tradition deference to the insti¬ 
tution in cases regarding academic matters, it has recognized that much 
of the legal relationship between student and institution is aptly char¬ 
acterized as contractual. 


1 J. Kaplin and B. Lee, The Law of Higher Education at 375-376 (3rd ed. 1995) define 
a contract of adhesion as "[ojne offered by a party (usually the party in the stronger 
bargaining position) to the other party on a 'take-it-or-leave-it' basis, with no oppor¬ 
tunity to negotiate the terms." See Eisele v. Ayers, 381 N.E.2d 21 (Ill. App. 1978) in 
which the court rejected a student's claim of an adhesion contract in the context of 
an increase in tuition. But see, Corso v. Creighton Univ,, 731 F.2d 529 (8th Cir. 1984) 
in which the court did apply a theory of adhesion in ruling for a student's claim of 
a violation of disciplinary due process procedures. 

2 Slaughter v. Brigham Young Univ., 514 F.2d 622, 626 (10th Cir. 1975) cert, denied, 423 
U,S. 989 (1975). 

3 Regents of the Univ. of Mich. v. Ewing, 474 U.S. 214,106 S.Ct. 507, 88 L.Ed.2d 523 
(1985) and Board of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78, 98 S. Ct. 
948, 55 L.Ed.2d 124 (1978). 


82 


Contract Law and the Student-University Relationship 





